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Legends of the Law 

Thomas R. Malcolm: 
Attorney, Teacher, Mentor, and Legend 
by CHRISTOPHER P. WESIERSKI 

t is a great privilege for this author to 
have interviewed Thomas R. Malcolm, 
who was honored as a 2013 Legend of 
the Law Award Recipient along with 
the Honorable Alicemarie H. Stotler 

on May 8, 2013 at the Bowers Museum. 
Tom Malcolm has held many leadership 
roles in many legal organizations in Orange 
County, including: former president of the 
Orange County Bar Association (1992), 
chairman of the Business Litigation 
Section (1987), president of the Federal 
Bar Association and president of the 
Association of Business Trial Lawyers 
(1999). He also chaired and was a member 
of a number of different judicial selection 
committees. He is a fellow of the American 
College of Trial Lawyers and is a member 
of the American Board of Trial Advocates. 
He has been listed in the Best Lawyers in 
America for many years and was selected 
as the Orange County Trial Lawyers 
Association 1997 Business Litigation 
Trial Lawyer of the Year. He has been 
routinely ranked as one of the 100 most 
influential lawyers in California and one 
of the top 500 attorneys in the country. 
He was a recipient of the 2001 Franklin G. 
West Award, the 2005 Marcus Kaufman 
ADL Jurisprudence Award, and the 2009 
recipient of the Judge Alicemarie Stotler 
Award by the Federal Bar Association. 
He is universally regarded as a wonderful 
lawyer, as well as a wonderful person. 

Tom also appreciates a good joke. He 
likes to relate the story of an event where 
he and another well-known attorney (Mark 
Robinson) were both introduced. Tom will 
gleefully relate—as he does in his humble 
way—that after the speaker described the 
other lawyer as an "over-achiever in the 
law" who was also "brilliant," he went on 
to describe Tom as another "over-achiever 
in the law," followed by a pregnant pause 
in which the speaker did not follow up with 
the word "brilliant." To all those who have 
worked with him and know him, Tom is 
also brilliant, of course, and certainly does 
not mind self-deprecating humor. 

Tom Malcolm earned his undergraduate 
degree at the University of California, 
Berkeley, followed by UC Hastings where 
he was editor of the law review. He practiced 
law initially with Duryea, Carpenter & 
Barnes. From there, he went to the County 
Counsel in Los Angeles for a number of 
years and then to his own firm, Malcolm 
& Daly, which eventually merged with 
Wyman, Bautzer, Kuchel & Silbert. Tom 
finished his career at Jones Day, where he 
was the managing partner for many years. 

He is semi-retired now, keeping an office 
and assistant at Jones Day, where he is 
called in to consult on various cases. He 
currently teaches trial skills at the UCI 
School of Law and also sits as a judge 
pro tern on the Orange County Superior 
Court. He is also available to mediate or 
arbitrate cases. According to one of his 
former partners, Tom was known as the 
man to see in Orange County regarding 
complex litigation. Recently, Tom agreed 
to discuss his career with me. 

Tom, years ago, I had to drop some 
documents off at a law firm in Orange 

County when I worked for a firm in 
Long Beach. I remember when I walked 
into the office to drop off the papers, it 
overlooked a lake with a beautiful patio 
outside. And I remember thinking: I 
have to move here to Orange County, 
and I eventually did. I believe that 
office was your office, and if so, you are 
responsible for the reason why I moved 
to Orange County. Am I correct that 
your office at that time years ago was on 
a lake? 

It was on a beautiful lake and, as I 
remember, I used that office as sort of a 
magnet to recruit naïve young lawyers. 
Once they accepted my offer, I would 
immediately take them upstairs and 
sequester them in a dungeon. 

Tell us about some of your mentors as 
you look back on your professional life. 

One of the most popular individuals 
I met in my life, among both men and 
women, was Sam Barnes. He is absolutely 
hilarious and a great, great person. I 
was with his firm, Duryea, Carpenter & 
Barnes, for a period of time while he was 
president of the bar. He sort of was the one 
who introduced me into the bar politics, 
and I followed in Sam's footsteps in that 
area, so I would say he was a dear friend 
and one of my first great mentors. Also, 
I admired, ironically, Judge Alicemarie 
Stotler with whom I have been close friends 
for many years. I've always admired her: 
when she was in the private sector or on 
the Superior Court bench and now on our 
wonderful district court bench, she has 
been my role model in every respect. 

What is the funniest thing that has ever 
happened to you in a courtroom? 

Well, I teach in a courtroom at UCI 
School of Law. Recently, one of my top 
students was cross-examining on the stand 
a bartender who was in a brawl and lost 
consciousness, and she, bless her heart, 
asked the question, "When did you regain 
consciousness?" Then she paused and 
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added, "If ever," and that got a few laughs 
from the class. 

What did you enjoy most about the 
practice of law, and what did you enjoy 
least about the practice of law? 

I enjoy the camaraderie and, particularly 
in Orange County, the civility, and 
personally I love the variety of being a 
business trial lawyer. You didn't know 
what your next case was going to be, but 
you knew it was going to be exciting. My 
least favorite thing about the practice 
was collecting accounts receivable and 
necessarily being responsible for making 
sure that we did so, so that everybody got 
paid. That was and still remains my least 
favorite thing in the practice. 

How did you handle all of the constraints 
on your time throughout your years of 
practice? 

I always have just been managing time. I 
considered time to be a rational allocation 
of scarcity. Those who know me know that 
when I make remarks to a group, they are 
very succinct. When I run a meeting, I can 
assure you I follow the agenda and when 
I say that the meeting will end at 7:00 
or 8:00 o'clock, it's over at 7:00 or 8:00 
o'clock. So I am very jealous with my time, 
and I have to be because I'm involved with 
so many activities. 

What advice can you give other lawyers 
in regards to obtaining and keeping a 
great reputation? 

Well, as, as a business trial lawyer, it's 
a craft and the only way to increase your 
skill is—it sounds rather like a cliche, but 
it's true—you have to work very hard. 
Writing, for example, is also a craft. The 
only way to improve your writing skills is 
to write. It's the hardest thing you can do, 
but you get better, so there's no substitute 
for hard work, period. 

Tom, what is a funny memory that you 
have from your years in practice? 

I think "embarrassing" would be a better 
word. I was summoned by my partners to 
show up in district court and make an 
argument. By the time I arrived, Judge 
Stotler had already taken the bench and 
I rushed to counsel table and announced 
that I represented the wrong party. I got a 
few chuckles from my opposing counsel. 

What would you do differently, if 
anything, and would you do it all over 
again? 
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I've been blessed. I would do it all over 
again, no regrets. I just really have enjoyed 
what I do. I love the camaraderie of 
practicing in Orange County, primarily, 
and I enjoy the variety of all the cases with 
which I've been involved. 

How do you view civility among Orange 
County lawyers—as on the decline or 
making a resurgence, what would you 
say? 

Civility is on the decline in Orange 
County as our bar grows. You have the 
protection of anonymity to do things that 
cross the line. That never happened in the 
early days because everybody knew each 
other's reputation. On a positive note, 
we're much better than Los Angeles and 
there's no comparison. It's a very civil 
community to practice law in, overall. 

What can you tell us about that made a 
difference  in a case from either discovery 
or cross-examination? 

I had a clairvoyant, brilliant paralegal 
for nineteen years, and she had an 
antenna which would allow her to go to 
the document I needed out of thousands 
of documents. She'd come into my office, 
wave it in front of my nose and say, "Does 

this help?" and, invariably, it would win 
the case. 

What one piece of advice would you 
offer to the neophyte lawyer? 

Don't, don't start in a large law firm; it's 
a tough way to learn the practice of law. My 
recommendation is to, if you can, whether 
in the public sector or private, go where 
you have an opportunity to try cases, learn 
your craft, and you become much more 
valuable if you then decide to try your 
chances in a larger firm environment. 

How have you been so successful in 
working with other individuals from 
different political or philosophical 
backgrounds? 

I never discuss politics. I am surrounded 
by those who are misguided liberals, but I 
love them nonetheless. I have enormous 
respect for some of my contemporaries who, 
if we discussed politics, we'd kill each other. 

Since you are a co-founder of the 
Masters Division, what do you believe 
it can offer the bar members and why do 
you see a need for it? 

The Masters is comparable to "Bridging 
the Gap," a program the bar offers to 
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young, newly sworn lawyers. It allows 
those of us who know one another all 
these years not to become isolated, not to 
be cut off from the legal community, and 
to remain in a social network where we 
have our peers and contemporaries. So it's 
wonderful from that standpoint. At the 
same time, the Masters Division teaches 
us how to stay abreast of the times, the 
technology and so forth where most of us 
are dinosaurs. But it is primarily the social 
aspect which I enjoy. 

When it comes to judicial appointments 
in Orange County, you have served as a 
"go to" resource for a string of California 
governors of all political persuasions. 
How do you feel about the quality of our 
local bench compared to others? 

Take an example of, with Governor 
Wilson then Senator Wilson, he believed 
in merit-based appointments. Politics was 
irrelevant with him. That's how, in my 
participation of the process, I approach 
a candidate. It's much more difficult 
politically in Orange County, at times, 
to appoint somebody with pronounced 
democratic liberal views but, on balance, 
those appointments in Orange County 
resulted in the best District Court Bench 

in the country by far, in my opinion, and 
our Superior Court Bench has always 
maintained a very high level of quality. 

Will you still tell a young person, who 
asks for your advice, to go into the 
practice of law? 

I would look before you leap. Yes, the 
practice of law is a wonderful profession, 
but there are some parts, such as the large 
firm experience which I have already 
discussed, that I would try to circumvent; 
if you are able to gain experience and then 
transfer into a larger firm laterally, this is 
the path I would choose. 

What do you like best about living and 
working in Orange County? 

I love the proximity of everything. I'm 
very fortunate to live next to the water 
and I'm only fifteen minutes from my 
office. It's hard to beat that combination. 

Christopher P. Wesierski is the founding 
partner of Wesierski & Zurek LLP, a civil 
litigation defense firm with offices in 
Irvine and Los Angeles. He can be reached 
at cwesierski@wzllp.corn. 
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