








preempts all state laws when it comes to 
employer-sponsored health group plans.2° 

Under ERISA, an employee who utilizes his 
or her employer's health insurance plan and 
who is ultimately terminated may bring a 
discrimination claim on the theory that "the 
employer 'may' have been motivated by a 
desire to reduce its medical benefits costs."21  
However, under ERISA, the term "employee" 
means any individual employed by an 
employer.22  It does not include candidates 
for employment who simply interview for a 
position. 

Similarly, employers may discriminate 
against smokers in hiring due to the impact 
on healthcare premiums. In recent months, a 
number of healthcare agencies have begun 
implementing a nicotine test during the hir-
ing stage in order to keep out employees who 
may have health problems affiliated with 
smoking. Because smoking is not a disability 
under the ADA or FEHA,23  most challenges 
to nicotine testing policies are made on the 
basis of individual rights such as privacy and 
freedom of speech. 

Of course, if a job applicant shows up at 
a job interview using a cane to walk, the hir-
ing manager's actions will be more closely 
scrutinized, regardless of the concern for 
healthcare premiums. "At minimum, evi-
dence that an individual requires a cane in 
order to walk is clearly sufficient to establish 
that a person is physically disabled under 
California law."24  

Employer Wellness Programs 

A number of employers throughout the state 
have started proactive campaigns aimed at 
giving employees incentives to exercise, lose 
weight, and eat a more balanced diet. While 
these "wellness programs" may be well 
intended, employers must be careful not to 
penalize nonparticipation. 

For example, in 2009, government officials 
in Broward County, Florida, began asking 
employees to get a finger-stick blood test for 
cholesterol and diabetes. Those who partic-
ipated were given the opportunity to partic-
ipate in a disease management coaching pro-
gram if they had asthma, hypertension, 
diabetes, congestive heart failure, or kidney 
disease.25  Workers who declined were docked 
$20 each pay period. In August 2010, an 
employee who was docked $20 from his pay-
check filed a federal discrimination claim on 
the grounds that the county's program vio-
lated the ADA. 

The trial court ruled in favor of the county, 
finding that its wellness program fell under the 
insurance safe-harbor rule of the ADA. This 
provision allows an employer to institute a 
wellness program as long as it is considered 
a benefits plan.26  Because the $20 payroll 
deduction could be seen as a penalty rather  

than a benefit, Broward County stopped 
docking employees after the ruling came out. 
Despite this, the employee appealed the trial 
court's ruling, arguing that using medical 
tests to give financial incentives could dis-
criminate against workers with health prob-
lems. The appeal has yet to be decided. 

The Future of Obesity Discrimination 

According to the Centers for Disease Control 
and Prevention, about 36 percent of all 
Americans are considered obese.27  The 
American. Journal of Preventive Medicine esti-
mates that about 42 percent of the U.S. pop-
ulation will be obese by 2030.28  It was perhaps 
with this forecast in mind that California's 
Commission on Fair Employment and Hous-
ing recently proposed exempting "obesity" 
from the definition of "disability." After receiv-
ing comments and suggestions from the legal 
and health community, however, the com-
mission decided to omit the proposed obesity 
exception. The current revised proposal aims 
to conform with federal law, which does not 
exclude obesity as a disability yet includes 
severe obesity as a disability.29  

The commission's uncertainty with how to 
treat obesity reflects the continuing uncer-
tainty over whether to deem it a disability, a 
concern that extends beyond the employ-
ment context to all realms of public accom-
modation. If one out of three Americans is 
considered obese, and that obesity may be due 
to a disability, the number of potential dis-
ability claims arising simply due to the inclu-
sion of obesity as a protected characteristic 
could be monumental. For example, if obe-
sity is a disability, will common carriers need 
to provide bigger seats or larger lavatories to 
allow ease of access? Would airlines be able 
to charge a higher rate for clinically obese pas-
sengers or would this constitute disparate 
treatment under the law? In Canada, it is 
unlawful to discriminate against clinically 
obese customers by charging them more to 
travel by air, rail or ferry.3° Will the United 
States follow suit? 

As the girth of Americans continues to 
expand, employers should keep a watchful eye 
on this area of the law when trying to cut 
healthcare costs and manage the effective-
ness of their workforce. While weight is not 
currently a protected characteristic under 
FEHA, California employers should always 
keep in mind whether there are legitimate 
business reasons for their decisions in light of 
the risks of a disability or perceived disabil-
ity discrimination claim. • 
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