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The California legislature 
had yet another busy year, 
sending hundreds of bills to 
Governor Jerry Brown for 
review. While Brown ve-
toed many (including bills 
regarding overtime and pay 
breaks for domestic care 
workers, protection from 
heat for agricultural work-
ers, and discrimination 

against job applicants based upon an unemployed 
status), he signed a myriad of bills into law that will 

certainly affect California's 
businesses and thus the at-
torneys that represent them. 
This article provides a non-
exhaustive review of perti-
nent laws that will take ef-
fect on January 1, 2013. 
Please note, however, that 
this article does not aim to 
address all of the substan-
tive requirements of each 
amended or newly enacted 

law—it focuses on the major changes thereto. (All 
citations are to California statutes effective January 
1, 2013, unless otherwise indicated. The session 
year, chapter, and section numbers enacting the 
changes have been omitted for brevity.) 

Employer Use of Social Media 

Governor Brown signed Assembly Bill No. 
1844, which enacts Labor Code § 980 and provides 
more protections for job applicants and employees 
regarding their personal social media pages and 
passwords. Specifically, the newly-added section 
forbids employers from either requesting or requir-
ing an employee or applicant to: (1) "disclose a 
username or password for the purposes of accessing 
personal social media," (2) "access personal social 
media in the presence of the employer," or (3) 
"divulge any personal social media...". (Lab. Code 
§ 980(b).) In addition, employers may not 
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"discharge, discipline, threaten to discharge or disci-
pline, or otherwise retaliate against an employee or 
applicant for not complying with a request" for social 
media information. (Lab. Code § 980(e).) 

Significantly for employers, an exception to the 
new prohibition applies in situations where the em-
ployer has a reasonable belief that the social media 
content is "relevant to an investigation of allegations 
of employee misconduct or employee violation of 
applicable laws and regulations." Under the investi-
gative exception, the employer may only use the so-
cial media content for the purpose of that investiga-
tion or a subsequent, related proceeding. (Lab. Code 
§ 980(c).) Once this new law takes effect, employers 
should halt any requests for employee or applicant 
social media information, and only resort to such 
when there is a bonafide investigation of employee 
misconduct. Screening publicly available profiles, 
however, remains permissible so long as other dis-
crimination laws are followed. 

Privilege Logs Now Mandatory 

Assembly Bill No. 1354 will amend California 
Code of Civil Procedure § 2031.240, which deals 
with objections to inspection demands. The amend-
ment adds the following language to that section: "If 
an objection is based on a claim of privilege or a 
claim that the information sought is protected work 
product, the response shall provide sufficient factual 
information for other parties to evaluate the merits of 
that claim, including, if necessary, a privilege 
log." (Code Civ. Pro. § 2031.240(c)(1).) 

On its face, this new language appears to require 
either a factual statement of grounds or a privilege 
log in certain discovery responses asserting the above 
-privileges. The legislature, however, hedged their 
bets as to the effect of the law by expressly noting in 
the statutory language that their intent was merely "to 
codify the concept of a privilege log as that term is 
used in California case law," and that the amendment 
does not "constitute a substantive change in case 
law." (Code Civ. Pro. § 2031.240(c)(2).) This is sig-
nificant because at least two California cases support 
the proposition that a privilege log is not mandatory 
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merely because an attorney-client privilege or work 
product objection is interposed. (People ex rel. Lock-
yer v. Superior Court (2004) 122 Cal.App.4th 1060, 
1073; Best Products, Inc. v. Superior Court (2004) 
119 Ca1.App.4th 1181, 1188-1189.) 

Regardless of this disclaimer, the statute appears 
to require that objections based upon attorney work 
product or attorney-client privilege be interposed with 
factual information or a privilege log with infor-
mation sufficient to evaluate the merits of the objec-
tion. This change may lead to an increase in the will-
ingness of courts to sanction parties for their failure to 
provide sufficient factual grounds with privilege or 
work product objections. 

FEHA Protection 
for Religious Grooming and Clothing 

Assembly Bill No. 1964 amends and expands 
Government Code § 12926, which defines the various 
suspect classes that are protected from discrimination 
under the California Fair Employment and Housing 
Act ("FEHA"). The expanded provisions include pro-
tections for "religious dress and grooming practices" 
in addition to protections for a person's religious 
creed. Under the revised statute, "religious dress prac-
tice" is protected and must be "construed broadly to 
include the wearing or carrying of religious clothing, 
head or face coverings, jewelry, artifacts, and any 
other item that is part of the observance by an individ-
ual of his or her religious creed." "Religious groom-
ing practice" must also be construed broadly "to in-
clude all forms of head, facial, and body hair that are 
part of the observance by an individual of his or her 
religious creed." (Govt. Code § 12926(p).) 

Assembly Bill No. 1964 also amends Government 
Code § 12940, which makes it unlawful for an em-
ployer to hire, refuse to hire, refuse to promote, or 
discharge an employee based on race, religious creed, 
color, national origin, ancestry, physical or mental 
disability, medical condition, genetic information, 
marital status, sex, gender, identity, gender expres-
sion, age, and sexual orientation. (Govt. Code § 
12940(a).) The amendment expands the prior law to 
make it unlawful for an employer to discriminate 
based upon "religious dress practice and religious 
grooming practice as described in subdivision (p) of 

Section 12926." (Govt. Code § 12940(1)(1).) The 
amendment also places restrictions upon what consti-
tutes a proper accommodation for the newly protected 
status: "An accommodation of an individual's reli-
gious dress practice or religious grooming practice is 
not reasonable if the accommodation requires segrega-
tion of the individual from other employees or the 
public." (Govt. Code § 12940(1)(2).) The amendment 
also states that an accommodation is not required un-
der this amendment if it would result in a violation of 
other discrimination laws. (Govt. Code § 12940(1)(3)) 

Such changes will obviously impact employers in 
the hiring arena, and they may affect work relation-
ships with current employees who wish to change 
their dress or appearance on religious grounds after 
the amendment is effective. 

Protections for Breast Feeding and Related Conditions 

In what constitutes a declaration of existing law, 
Assembly Bill No. 2386 amends Government Code § 
12926 to include "breastfeeding or medical conditions 
related to breastfeeding" as part of the discrimination 
protections afforded to men and women based upon 
their sex. Discrimination based upon breast feeding is 
now clearly a violation of FEHA. Previously, an em-
ployee could file a claim with the Department of La-
bor Standards Enforcement for such discrimination. 
This amendment merely makes it clear that discrimi-
nation based on "sex" includes breastfeeding and re-
lated conditions under FEHA. 

Employee Records and Wage Statement Information 

Assembly Bill No. 2674 amends Labor Code §§ 
1198.5 and 226. Labor Code § 1198.5 increases an 
employer's responsibility to make employment rec-
ords accessible to employees upon written request. 
Previously, employers were required to retain certain 
employee records for 3 years, and to allow employees 
to inspect those records upon reasonable request. Once 
effective, the amendment will require employers to 
make the records available for inspection to current 
and former employees within 30 days of a written re-
quest, and to provide a written copy of the records to 
current or former employees within 30 days of a re-
quest. (Lab. Code. § 1198.5(b)(1).) Any charge for the 
records cannot exceed the actual cost of reproduction. 
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(Id.) While employers are not required to make the 
records available to employees when the employee is 
on the clock, this exception does not apply if the re-
quester is an employee's representative. (Id.) Under 
the new law, employers are also required to either 
furnish a foul' to employees and employee represent-
atives so that they may make the written request, or 
the employer must accept verbal requests. (Lab. 
Code § (b)(2)(B).) Employers are also required to 
maintain a copy of all employees records for 3 years 
after termination. (Lab. Code § 1198.5(c)(1).) 

Importantly, employers only have to comply with 
one request per year from former employees, and the 
statute caps the number of requests that an employer 
must respond to within any one calendar month at 50 
requests. (Lab. Code §§ 1198.5(d) and 1198.5(p).) 
The amended statute also exempts records relating to 
investigation of possible criminal offenses, letters of 
reference, and ratings, reports, or records that were 
either obtained prior to the employee's employment, 
prepared by identifiable examination committee 
members, or obtained in connection with a promo-
tional examination. (Lab. Code § 1198.5(h).) 

The amendment to Labor Code § 226, overrules 
the holding in Price v. Starbucks, (2011) 192 
Cal.App.4th 1136. Previously, Price enabled em-
ployers to argue that employees were required to 
show an "actual injury" if an employer failed to in-
clude information on their wage statement such as 
regular hours worked, overtime worked, or other re-
quired information. This argument was based upon 
Labor Code § 226(e)(1), which at the time provided 
that an "employee suffering injury as a result of a 
knowing and intentional failure by an employer to 
comply...is entitled to recover the greater of all actu-
al damages or...$50 for the initial pay period... 
and... $100 per employee for each violation in a sub-
sequent pay period, not to exceed...$4,000," in addi-
tion to reasonable attorneys' fees. 

Now, an employee is deemed to "suffer injury" 
for purposes of Labor Code §§ 226(e) and (f) if an 
employer fails to provide a wage statement. (Lab. 
Code § 226(2)(A).) For imposition of the penalty, 
"an employee is [also] deemed to suffer injury...if an 
employer fails to provide accurate and complete in- 

foiniation" as required in items 1 through 9 of section 
226(a) and the employee cannot "promptly and easily 
determine from the wage statement alone" either the 
amount of gross or net wages paid to the employee 
during the pay period (along with other specified infor-
mation), deductions the employer made from the gross 
wages to determine the net wages paid to the employ-
ee, the name and address of the employer (with addi-
tional information for fairer contractors), the name of 
the employee, and only the last 4 digits of the employ-
ee's Social Security number or identification number. 
(Lab. Code § 226(b).) 

Due to these amendments, it is now more important 
than ever for employers to issue proper wage state-
ments and to comply with any and all record requests 
from current or former employees. 

Commissioned Employee Requirements 

Assembly Bill No. 1396, approved in 2011, 
amends Labor Code § 2751 to require that all contracts 
of employment for services within the state where the 
method of payment involves commissions be in writing 
and set forth "the method by which the commissions 
shall be computed." (Lab. Code § 2751(a).) The 
amendment also clarifies that "commissions" requiring 
the new written agreements do not include short-term 
productivity bonuses, (such as bonuses paid to retail 
clerks), temporary variable incentive payments that 
increase but do not decrease payment under the written 
contract, and bonus and profit-sharing plans, unless 
there has been an offer by the employer to pay a fixed 
percentage of sales or profits as compensation for work 
to be performed. (Lab. Code § 2751(a)(c).) 

Overtime Excluded from Fixed Salaries 

Assembly Bill No. 2103 amends Labor Code § 515 
to prohibit fixed salaries from including both regular 
and overtime pay. In 2011, Arechiga v. Dolores Press, 
Inc., (2011) 192 Cal. App. 4th 567 held that an explicit 
mutual wage agreement could set forth an employees 
entire salary, including both regular and overtime 
hours. The amendment alters § 515 so that "payment of 
a fixed salary to a nonexempt employee shall be 
deemed to provide compensation only for the employ-
ee's regular, nonovertime hours, notwithstanding any 
private agreement to the contrary." (Lab. Code § 515 
(d)(2).) In doing so, the legislature explicitly stated that 
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the amendment was intended to overturn ilrechiga v. 
Dolores Press. 

Conclusion 

Governor Jerry Brown signed hundreds of bills 
into law, many of which were not discussed in this 
article. Many bills implement changes that will di-
rectly affect employers and their counsel, including 
amendments that limit the use of credit reports by 
employers (see Assembly Bill No. 22), changes to 
rules governing consumption of alcoholic beverages 
on charter buses (see Assembly Bill No. 45), in-
creased restrictions on tobacco sales (see Assembly 
Bill No. 1301), relaxed restrictions on private parties 
by some alcohol manufacturers' agents (see Assem-
bly Bill No. 252), and increased restrictions on claims 
stemming from disability access complaints (see Sen-
ate Bill No. 1186). Employers and their counsel 
should be aware of California's new laws and plan 
accordingly to achieve the goal of minimizing litiga-
tion and other associated costs. 
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