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THE NINTH CIRCUIT HOLDS FIRING AN EMPLOYEE FOR
PAST THREATS OF VIOLENCE AGAINST HIS CO-

WORKERS IS A LEGITIMATE NON-DISCRIMINATORY

REASON FOR TERMINATION

C
urley v. City of North Las Vegas is an employer-
friendly decision that confirms that if an
employer has legitimate non-discriminatory

reasons for taking adverse action, and carefully documents
those reasons, it can successfully defend against a
retaliation/discrimination lawsuit.

Michael Curley was a terrible employee with a long
history of despicable behavior including many verbal
altercations with coworkers. Curley was a pretreatment
inspector, for the City of North Las Vegas, from 1996 until
2009. Following an incident in which Curley began swearing
at a coworker, the Human Resources department conducted
an investigation into Curley’s behavior. The investigation
revealed Curley had intimidated co-workers by threatening
to put a bomb under their new cars, insinuating he had
mafia connections, threatening to throw a blanket over
someone’s head and beat him, threatening to kick the teeth
out of a coworker’s mouth, and threatening to shoot his
supervisor’s children in the kneecaps. Also revealed in
the investigation was Curley’s poor work habits, including
spending significant amounts of time conducting personal
business involving his ADA consulting business, while
at work. Not surprisingly, the City decided to terminate
Curley for (1) nonperformance of duties due to excessive
phone calls; (2) intimidating coworkers by threats of
violence; (3) conducting and soliciting personal business
on work time; and (4) making disparaging remarks about
his supervisors and the City.

Shortly after his termination, Curley filed a complaint
with the Equal Employment Opportunity Commission
("EEOC") alleging discrimination and retaliation under the
Americans with DisabilitiesAct, claiming that the City fired
him because of his hearing impairment, and because of his
protected activities including previous EEOC complaints.
Curley contended that the City’s stated reason for the
firing was a pretext based on the results of a "fit for duty"

evaluation in which he was determined to be a danger to
himself or others.

Fortunately for employers and employees everywhere,
the Ninth Circuit affirmed the district court’s order granting
summary judgment for the City. (Curley v. City of North Las
Vegas ("Curley") (9th Cir. 2014) 772 F.3d 629.) In so doing,
the Ninth Circuit held that Curley had not raised a genuine
issue of material fact as to whether the City’s reasons for
terminating him were pretexual, and that Curley’s argument
failed for two reasons. First, Curley was fired for his past
threats of violence, not because of the danger of future
violence. Second, the City put forward other reasons for
the termination that Curley did not even try to refute. While
Curley’s behavior was outrageous, there are some important
takeaways from this decision that can be applied to
discrimination/retaliation cases in general.

1. Terminating an employee for threats made in the
past is a legitimate non-discriminatory reason for termination.
It would be a sad day indeed, were an employer forced to
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prove an employee’s threats of violence posed an actual
danger in order to terminate an employee for those threats.
Such is not the case and the Ninth Circuit has affirmed
that threats of violence are "an independent and sufficient
basis for dismissal." (Id. at 633). Acaveat, however, should
be added. In Curley, the City was not aware of the severity
and scope of his misconduct until after the investigation
that led to his termination. Had the City been aware of the
scope of his conduct and tolerated his despicable behavior,
it would have undermined the City’s legitimate non-
discriminatory reason for termination. Consequently,
employers must act timely once they have knowledge of
behavior that supports an independent and sufficient basis
for dismissal.

2. Employers should thoroughly document every
reason for the termination. "Disputing only one of several
well-supported, independently sufficient reasons for
termination is generally not enough to defeat summary
judgment." (Id. at 633.) "[A]s a general rule, an employee
must proffer evidence that shows each of the employer’s
justifications are pretextual." (Ibid.) In opposition to the
City’s motion for summary judgment, Curley only attacked
one of the City’s proffered reasons for the termination and
did not even try to refute the other reasons. The takeaway
for employers is to thoroughly document each reason for
the termination. Even if an employee is able to raise an
issue as to one reason, the failure to attack all legitimate
bases for termination may be insufficient to defeat summary
judgment. Employers take heed, however, as the Court
points out in a footnote, where there is a suggestion of
dishonesty or bad faith, "a plaintiff’s attack on an
employer’s legitimate nondiscriminatory reasons may
sometimes defeat summary judgment without discrediting
all of the employer’s reasons." (Id. at Fn 3.)

3. Timing alone is not sufficient to refute the
employer’s stated legitimate reasons for discipline. (Id. at
634.) Curley argued that the fact the City fired him within
two months of his protected activity was evidence of
pretext. While the Court agreed that very close temporal
proximity between a protected activity and an adverse
employment action can be sufficient to support a prima
facie showing of retaliation, the new information revealed
by the City’s investigation defeated any causal inference
and did "nothing to refute the City’s legitimate explanations
for the adverse employment action." (Id. at 634.) The
good news this decision confirms is, just because an

DEFAMATORY FACEBOOK POST,
POSTED FROM ILLINOIS ABOUT
A CALIFORNIARESIDENT, MAY

NOT BE ENOUGH CONTACT WITH
CALIFORNIATO ALLOW SUIT

HERE

To sue someone in California, the concept of
“Personal Jurisdiction” requires that there be some

relationship between the case and the local Courts. For
example, the act took place here, the defendant lives here,
etc. What happens when someone in Illinois posts lies on
Facebook about a California resident? Can the victim sue in
California?

The recent case of Burdick v. The Superior Court of
Orange County held that the post must be directed at
California itself, or the majority of the viewers must be
California residents, in order to confer personal jurisdiction
over a nonresident defendant.

In Burdick, the plaintiffs resided in California, and
operated a website where they criticized the effectiveness
of a certain skin care product manufactured and sold by the
defendants. In response, the defendants engaged in a
campaign of harassment and defamation against the
plaintiffs. One defendant resided in Illinois and published a
posting on his personal Facebook page making multiple
defamatory statements targeting the plaintiffs, to which the
plaintiffs responded with a lawsuit for defamation in
California. The Illinois defendant moved to quash the lawsuit
based on lack of personal jurisdiction. The Trial Court
denied the motion holding that the Facebook posting passed
the “effects” test of Calder (i.e., if an act has sufficient
“effects” in California, the suit can be brought here).

The main issue decided by the Appellate Court was
whether California could exercise jurisdiction over the Illinois
defendant solely on the grounds that he made a defamatory
posting on his own personal Facebook page.

The Court considered two separate points. First, did the
Illinois defendant’s posts make contact with California?
Second, did those contacts affect California, in general, or
only insofar as Plaintiff was a California resident? It was
noted that there is a significant difference between conduct
directed at the plaintiff and conduct directed at the forum
state itself.
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WARNING TO THE MEDICAL MALPRACTICE DEFENDANT
WHO FAILS TO AMASS EVIDENCE OF SETTLING CO-

DEFENDANTS’LIABILITY: YOU COULD GET STUCK WITH
THE ENTIRE AWARD OF NON-ECONOMIC DAMAGES

I
n December, 2014, the California Supreme Court

handed down the decision in Rashidi v. Moser
(2014) 60 Cal.4th 718, which will have a significant

impact on medical malpractice litigation.

Currently, economic damages in any type of personal
injury case are subject to joint liability, meaning the
plaintiff can recover his or her economic losses from
whichever Defendant, that has been found in any manner
liable, that happens to be solvent enough to pay it,
regardless of degree of liability (although Defendants
may seek indemnity among themselves). However, non-
economic damages, such as pain and suffering, etc., can
only be recovered in direct proportion to the percentage
each Defendant is found liable to the Plaintiff. In medical
malpractice cases, these non-economic damages are
further limited to a cap of $250,000.00, per lawsuit, not per
Defendant. One would think that if a medical malpractice
Plaintiff has recovered non-economic losses in
settlement, the cap would operate to reduce the amount
of non-economic damages exposure of the non-settling
Defendant so that the Plaintiff would not recover more
than $250,000.00 total in non-economic damages. If this
ever was the law, it is not so now. The California Supreme
Court has held that a Plaintiff can settle for significant
money for losses from another medical malpractice
Defendant and, if not handled right by the remaining
Defendant, can still collect the entire $250,000.00 non-
economic cap from the remaining Defendant! This article
will make some recommendations on how to avoid such
a scenario.

The facts which lead to this decision are as follows:
26 year old Rashidi was treated for nosebleeds at Cedars-
Sinai Medical Center by Dr. Moser. Particles from
manufacturer Biosphere were injected into Rashidi’s
bloodstream to assist in preventing nosebleeds but which
also ended up leaving Rashidi permanently blind in one
eye. Rashidi filed suit against Cedars-Sinai, Biosphere
and Dr. Moser. Rashidi settled with Cedars-Sinai and
Biosphere, going to trial against only Dr. Moser. Rashidi
was awarded $125,000 for future economic medical care
and $1,335,000.00 in past and future non-economic
damages against Dr. Moser. The non-economic damages
award was reduced to the $250,000.00 cap.

The settlements with Cedars-Sinai and Biosphere did not
differentiate between economic and non-economic losses. Dr.
Moser was allowed to offset his liability for economic damages
against that percentage of the settlement with Biosphere, a
products liabilitydefendant, that the trial court found, pursuant to
an uncontested formula, to be for economic damages. However,
the California Supreme Court refused to give Dr. Moser any
credit for non-economic damages which might have been
encompassed within the settlement from the medical
malpractice co-Defendant, Cedars-Sinai.

Dr. Moser argued, that in light of the settlement amount
with Cedars-Sinai being $350,000.00, some portion of that
must have been for non-economic damages and surely a
suitable formula for apportionment could be arrived at.
The Supreme Court begged to differ, finding that there is
no cap for non-economic losses paid in settlement, only a
cap on economic damages awarded by the court. Damages
awarded is a subset of the larger concept of losses incurred.
The Supreme Court found language in the various statutes
to support this conclusion. However, the Supreme Court
also looked to the policy favoring settlements and made
two observations: (1) that the settling Defendant may be
willing to pay more than might otherwise be its
proportionate share of non-economic losses to eliminate
the gamble of trial, which is to be encouraged; and (2) if a
non-settling Defendant was assured that, regardless of
degree of fault, its liability would be reduced once another
co-Defendant had settled, an agreement with one
Defendant would diminish the incentive for others to settle,
which is to be discouraged. The Supreme Court held that
Dr. Moser must pay the full amount of the $250,000.00 in
damages awarded by the Court, regardless of amounts
paid by other settling co-Defendants.

In so doing, the high court found it significant that
Dr. Moser did not present any evidence at trial of fault on
the part of Cedars-Sinai and presented wholly insufficient
evidence of the liability on the part of Biosphere. It was
reiterated at the conclusion of the opinion, that “Had Moser
established any degree of fault on his codefendants’ part
at trial, he would have been entitled to a proportionate
reduction in the capped award of noneconomic damages.”
(At p. 727.) The moral of the story is to be sure to conduct
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Editor

Paul J. Lipman

NEW AT WESIERSKI & ZUREK
employee has engaged in protected activity, he is not
insulated from termination. An employer’s legitimate
non-discriminatory reasons for termination can defeat
an employee’s prima facie showing, even if the
termination occurs in close proximity in time to the
protected activity.

- Michelle Prescott

SEMINARS

We have interesting and informative seminars
available on a wide variety of legal topics. We can
also customize a seminar to fit your needs.

Our seminars emphasize both a pro-active risk
prevention perspective, and the means to effect-
ively litigate and defeat claims once they are filed.

If you would like to schedule a seminar, please
contact Paul J. Lipman at (213) 627-2300 for
further information.

Courtney Lyons joined Wesierski & Zurek as an
associate in February 2015. Prior to joining the firm,
Courtney practiced general liability matters and insurance
coverage disputes at a law firm in New York City,
specializing in auto defense and premises liability.

Courtney is a graduate of American University and
Seton Hall Law School. While at Seton Hall, she
completed internships with the New York Attorney
General and the New Jersey Public Defender’s Office;
she also participated in an employment discrimination
clinic with the US District Court, Southern District of
NewYork. Courtney is licensed to practice in California,
NewYork, and New Jersey.

In reaching it’s decision, the Court relied on the
Calder case which involved an actress living in California
with a California-based career. In that case, the defendants
knew an article they wrote about her would be published
in a magazine having its largest circulation in California.
That was sufficient “California focus” to warrant
jurisdiction in California.

In Burdick, however, similar facts were not present.
The plaintiffs did not produce evidence to show the
defamatory posting on the Facebook page was expressly
directed at California or that a significant amount of the
viewers lived in California.As a result, theAppellate Court
sent the case back to the Trial Court to allow discovery on
how many people in California, relative to the other states,
would be likely to view the posts.

The Illinois defendant’s Facebook page was set to
“public” which is strong evidence that the defamatory post
was not directed at California viewers. We note that if the
Illinois defendant had made the defamatory posting on the
plaintiff’s personal Facebook page, then the viewers
(including plaintiff’s Facebook friends) would likely have
been California residents and the argument would be much
stronger that the act was directed towards California.

- Brent A. Gerome

significant discoveryon co-Defendants, well before settlement
precludes you from doing so. That way, you may be able to
establish at least some degree of culpabilityon their part should
your client end up being the lone Defendant at trial. Too often,
the focus is on whyyour client is not liable, rather than whythe
other Defendants are liable. If you can prove the settling
Defendants’ culpability at trial, your client is entitled to a
reduction in awarded damages for amounts proportionately
owed by the settling Defendants.

- Lynne Rasmussen
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