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CALIFORNIA SUPREME
COURT MAKES DESIGN

IMMUNITY MSJ’S EASIER

n Hampton v. County of San Diego 2015
DJDAR 13201 the California Supreme Court
overruled prior court of appeal decisions

which held that plaintiffs could raise a triable issue
of fact on MSJ by showing that the government
entity's approved plans deviated from that entity's
published design standards. The argument was, you
can’t have "discretionary approval" of plans that
violate your own published standards, or at least
that such deviations raise a triable issue of whether
the person approving the plans paid attention to the
discrepancy between the plans and the published
design standards. It was held that as long as the
person was properly designated to approve the
decision, and as long as the ultimate decision could
be justified as reasonable, (a) the person can approve
designs that deviate from the entity's own published
standards, and (b) such discrepancies do not raise a
triable issue of discretionary approval. It does not
matter whether the approving person was conscious
of the discrepancy or not. Thus, the design immunity
MSJ was affirmed, and the prior case law to the
contrary was disapproved.

The California Supreme Court disapproved the
Levin and Hernandez cases to the extent they held
that it is a question of fact as to whether the
discretionary approval consciously took into account
discrepancies between County design standards and
the approved as-built plans. Those cases held that
in order to exercise discretionary approval, there has
to be some awareness of those discrepancies and
some conscious thought given to approving the plans
even though they differed from the County design
standards, with knowledge of those discrepancies.

It has held that would require a mini-trial into the
state of mind of the person approving the plans,
whereas the legislative intent of the design immunity
statute was to insulate these legislative decisions from
judicial psychoanalysis, under the separation of
powers doctrine. The judiciary’s job is limited to
ascertaining whether the plans were approved by a
properly delegated person, and if so, whether there
was a reasonable basis for it - not what was going
through the mind of the person signing off on the
plans.

The Hampton case involved a plaintiff turning
left from a small rural road onto a larger road. Due
to brain damage, he did not remember whether he
stopped at the stop sign, etc., but that was not the
focus of the decision. The plaintiff said that there
was inadequate visibility at the intersection due to a
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high embankment covered with vegetation that
was not in the approved plans, and which allegedly
were contrary to County design standards. Plaintiff
said there was a question of fact whether the person
who stamped the plans "approved", even knew that
the County design standards were counter to the plans
being approved. Held, this does not raise a triable
issue of fact under design immunity.

The Cal. Sup. Ct. denied that it’s prior case law
should be read as meaning that "evidence concerning
the approving employee’s awareness of applicable
standards was necessary to the [defendant’s] prima
facie showing for [the] discretionary approval
element. Because they conflict with our interpretation
of the statute and find no support in Cameron [prior
Cal. Sup. Ct. law], we disapprove Levin v. State of
California ... and Hernandez ... to the extent they
are inconsistent with today's opinion.As noted at the
outset, plaintiffs made a subsidiary claim that the
public entity, in order to establish a prima facie case
in support of the discretionary approval element of
section 830.6, was required to establish that the
employees who approved the plans had authority to
deviate from applicable visibility standards. They
offered no persuasive authority in support. As the
trial court found, the County's evidence was un-
contradicted that Solomon and Bidwell had authority
to approve the designs. Plaintiffs presented no
evidence that these employees lacked authority to
approve designs that deviated in any respect from
county standards. Plaintiffs did not create a conflict
in the evidence merely because they proffered
evidence at trial that the designs failed to comply
with county standards.”

Government entities must be able to show in such
cases that their approving person or body had
authority and discretion to approve plans even if the
plans deviate from that entity's published standards.

- Paul J. Lipman

UNETHICALLAWYERING
RESULTS IN TERMINATING

SANCTIONS ENDING
PLAINTIFF’S CASE

Lawyers behaving outlandishly is often portrayed on
television, and clients sometimes even seek out a “shark”
to be their zealous advocate. But this tactic may prove
fatal. When lawyers behave unethically or
unprofessionally as if the practice of law were a
television episode, the consequence can be dismissal
of the case. In Crawford v. JP Morgan Chase (2015)
DJDAR 13153, an attorney representing himself brought
his own case to a swift halt when the Court granted
Defendant JPMorgan Chase Bank’s motion for
terminating sanctions for threatening to use pepper spray
and a stun gun on counsel during deposition.

Plaintiff Douglas J. Crawford filed suit against
JPMorgan Chase for breach of contract, breach of
fiduciary duty, negligence and elder abuse. The suit
alleged the following facts: Crawford accompanied his
mother Ninion Crawford to the bank and placed a note
on her account to contact Mr. Crawford prior to
transferring any sum of money over $5,000 out of
Ninion’s account. Afew years later, a Chase investment
advisor advised Ninion to invest $200,000 in a 29-year
annuity despite Ninion’s age of 79. No one contacted
Mr. Crawford prior to this transfer. Ninion passed away,
and her estate assigned the claim to Crawford. Chase
agreed to rescind the annuity, but Crawford claimed that
Chase still owed him $2,000 in lost interest.

During the course of litigation, Crawford served
deposition notices on three of the defendants, all
employees of Chase. The depositions were to take place
at Crawford’s private residence, to which Chase
objected. Chase based its objection on the grounds that
the deponents feared for their own safety. Counsel for
Chase cited a petition written by Crawford from another
action he had filed against Chase. The petition referenced
the Oklahoma City bombing and the Boston bombings
as an outward manifestation of the ripple effect of
injustices, like the ones allegedly committed
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IMMEDIATE INVESTIGATION OF
DISCRIMINATION, HARASSMENT AND

RETALIATION COMPLAINTS CAN LIMIT AN
EMPLOYER’S EXPOSURE TO LIABILITY

An employee suing his or her employer for
discrimination, harassment or retaliation under
California’s Fair Employment and HousingAct
(“FEHA”) faces a one-year statute of
limitations. However, under the “continuing
violation” doctrine, an employee can
incorporate older workplace acts into his or
her FEHA action where it bears upon conduct
that occurred within the one-year limitations
period. Arecent California appellate decision,
however, shows the continuing violation
doctrine is not without limitation.

In Jumaane v. City of Los Angeles, a
firefighter brought an action against his
employer alleging racial discrimination,
harassment and retaliation in violation of the
FEHA. Jumaane alleged he had been hired in
1986, and throughout the 1990’s, he had
complained about racial harassment in the fire
department, and that disciplinary action taken
against him in 1998 and 1999 was racially
motivated and retaliatory. By 1999, Jumaane
concluded that complaining about the racial
harassment was futile and the conduct would
not be corrected. He was suspended in 2001,
and filed his lawsuit one year later. At trial,
Jumaane invoked the continuing violation
doctrine to bring in evidence of the alleged
racially motivated conduct throughout the
1990’s, and a jury awarded him $1 million.

After 12 years of appeals and two jury
trials, the Court of Appeal reversed the
judgment finding the continuing violation
doctrine did not apply. The Court held that the

doctrine only applies if the more-recent
conduct was (1) similar or related to the
conduct that occurred earlier; (2) the conduct
was reasonably frequent; and (3) the conduct
had not yet become permanent. Permanence
occurs when an employee realizes further
efforts to engage the employer seeking a
solution would be in vain. Because Jumaane
realized in 1999 that further complaints to his
employer would be pointless, any lawsuit
based on that conduct had to be brought within
one year - or by 2000 - and was therefore time-
barred.

A key lesson employers should learn from
this case is that a failure to investigate and
effectively address discrimination, harassment
and retaliation complaints in the workplace
will often extend the statute of limitations on
claims that employees can bring under the
FEHA. It is important to address such
problems immediately, not only for the sake of
workplace morale, but also to limit exposure
to liability for acts that may have occurred years
ago.

- Christian C.H. Counts
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against Crawford. The Court agreed that there may
be safety issues, and recommended using a room at the
courthouse instead of Crawford’s home.

Chase then served a deposition subpoena on
Crawford’s brother, Matthew, the sole beneficiary of the
annuity. Crawford appeared as Matthew’s attorney at the
deposition, and after Matthew was sworn they both
walked out claiming they were afraid for their safety.
After a series of disputes related to the depositions of
both Matthew and the Chase employees, the Court
compelled Matthew to appear for another deposition.
The parties agreed it would take place at the court
reporter’s office, and the Court allowed Chase to hold a
videotaped deposition.

Matthew and Crawford appeared for the second
deposition. Immediately after being sworn, Crawford
pulled out a can of pepper spray and pointed it at
counsel’s face and said “Mr. Traver [Chase’s counsel], if
things get out of hand, I brought what is legal pepper
spray, and I will pepper spray you if you get out of hand.”
As if that did not cross a thick black line of
unprofessionalism, Crawford then pulled out a stun gun
and discharged it close to counsel’s face. The deposition
was terminated, and Chase moved for terminating
sanctions.

Apparently believing that Crawford had not caused
enough damage to his case, he filed an opposition to
Chase’s motion where he referred to Chase Bank as
“Heavenly Father,” referred to the trial judge as Traver’s
pet dog and called the judge sick and demented.

Unsurprisingly, the trial court granted Chase’s
motion for terminating sanctions and dismissed the case.
In addition, Crawford was sanctioned $4,850 for

discovery abuses. The appellate court affirmed this
decision without hesitation, holding “Far from the trial
court abusing its discretion, it would have been an abuse
of discretion not to impose a terminating sanction.”

Crawford’s behavior wandered oceans from the lines
of professionalism and decorum, and the result was
dismissal of his own case and sanctions. There is a
deeper damage caused by this type of behavior -
perpetuating a perception of the legal field that is
unprofessional, aggressive, and unethical.

- Sarah Spinuzzi

We have interesting and informative seminars
available on a wide variety of legal topics. We can
also customize a seminar to fit your needs. Topics
include:

• Pre-Trial Discovery
• Everything You Ever Wanted to Know

about Trial but Were Afraid to Ask
• Jury Selection
• Voir Dire
• Restaurant / Hotel Liability
• Premises Liability
• School Bus Liability
• Sexual Harassment
• Employee Handbook Creation & Liability

... and any other employment topic you may want
covered. Our seminars emphasize both a
pro-active risk prevention perspective, and the
means to effectively litigate and defeat claims
once they are filed.

If you would like to schedule a seminar, please
contact Paul J. Lipman at (213) 627-2300 for further
information.
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