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A CODE OF CIVIL PROCEDURE SECTION 998 OFFER
WHICH VAGUELY REQUIRES A PARTY TO EXECUTE

A “SETTLEMENT AGREEMENT” IS INVALID

 998 that offers a specified amount of
money, but requires plaintiff to sign a
“settlement agreement” that has not

been drafted yet, is probably unenforceable.  Code
of Civil Procedure section 998 allows a party to
serve an offer to compromise on an opposing party
in an effort to settle the case.  The effect of a 998
offer that is not accepted is to establish a cost shifting
procedure, shifting some post-offer costs to the party
who rejected the offer.  Under Code of Civil
Procedure section 998, if a plaintiff turns down a
defendant’s 998 offer and fails to obtain a more
favorable judgment at trial, the plaintiff must pay
the defendant’s post-offer costs which could include
reasonable expert witness fees.  In order to trigger
the cost shifting procedure, the 998 offer must be
valid.  To be valid, it must be specific. Because
there is no way to know what terms might be in a
“settlement agreement” that has not even been
drafted yet (confidentiality, lien release, etc.), a 998
that requires plaintiff to sign a future “settlement
agreement” is probably too vague to be valid.

In the recent case of Sanford v. Rasnick, a 998
offer contained a provision requesting the execution
of a “settlement agreement.”  This was held invalid.

The Sanford court began its analysis by noting
that a 998 offer must be unconditional.  For example,
a 998 offer to two or more parties, cannot be
contingent upon all parties’ acceptance.  The court
emphasized that settlement agreements can be the
subject of negotiation and can involve several terms
which must be addressed and are seldom agreed
upon.  The court noted that while 998 offers which

require a mere “release” of all current claims are
valid, a “settlement agreement” was distinguish-
able from a “release.”  A release says only that
plaintiff releases his claims.  It does not have lien
clauses, confidentiality clauses, and many other
conditions that are often but not always included
in settlement agreements.  The court rejected
defendants’ argument that requiring the plaintiff
to execute a document entitled “Settlement
Agreement and Release” was common in the
automobile insurance defense context and
therefore, the 998 offer was valid.  The court
reasoned that the requested settlement agreement
was not described in the 998 offer and as such,
plaintiff had no understanding as to what he would
be agreeing to by accepting the 998.  Thus, the
court held that the placement of a settlement
agreement requirement in the 998 offer was invalid.
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he prevalence of Plaintiffs treating for
personal injuries on a lien basis is a
concern for defendants hoping to settle a case

for good.  In many cases, governmental lien holders such
as Medicare have a right to recover outstanding liens from
a defendant directly. In order to try to avoid such liability,
defendants’ settlement agreements often require the
Plaintiff to satisfy any liens and indemnify the defendant
in the event of a dispute.  The issue is whether the carrier
can then withhold the settlement check until plaintiff settles
or at least finalizes the Medicare lien.  The answer is,  the
carrier cannot withhold the check, or add Medicare to the
settlement check, unless plaintiff has specifically agreed
to let that happen.

This issue was recently decided in Karpinsky v. Smitty
2016 DJDAR 3528, a personal injury lawsuit arising out
of a bar fight.  In that case, Karpinsky, the Plaintiff, filed
suit against Smitty’s bar for negligence and two individuals
for assault and battery.  Smitty’s and Karpinksy entered
into a standard settlement agreement whereby Smitty’s
would pay Karpinsky $40,000 in exchange for a dismissal
with prejudice.  The settlement agreement had standard lien
hold harmless language in it, saying that Plaintiff would
take care of all liens.  Karpinsky signed a general release
of all claims against Smitty’s.

Smitty’s refused to issue a settlement check on the
grounds that liens had been imposed on the settlement by
Medicare based on crime victim compensation, until
plaintiff could prove that the liens had been satisfied.
Karpinsky brought a motion to enforce the settlement.  The
trial court granted Plaintiff’s motion holding that the
settlement agreement required Plaintiff to negotiate and
satisfy all liens, but did not make the satisfaction of any
liens a precondition to issuing the settlement check.  The
Court of Appeal affirmed.

The settlement agreement contained what most
defendants would consider boilerplate language.  One
paragraph required the Plaintiff to satisfy and dispose of
any and all lien obligations.  The next clause contained an
agreement that the plaintiff would indemnify the defendant
for any loss, liability, or claim by any lienholder.

The Court held that the defendant was required to
issue the settlement check to the plaintiff because there
was no language in the settlement agreement making
the satisfaction of liens a condition precedent.

The defendant offered to issue a settlement check
naming both the plaintiff and Medicare, but the Court
held that this was not a solution.  Nothing in the
agreement required the plaintiff to satisfy the lien
obligations prior to issuing the settlement check.  If
the defendant wanted to make this a condition precedent,
it could have specifically stated those terms in the
settlement agreement.

Karpinksy provides detailed guidance for
defendants wishing to protect themselves from
governmental lienholders.  First, the carrier cannot
normally withhold the settlement check pending proof
that the plaintiff has satisfied the government lien, or
gotten a final lien letter.  The usual lien hold harmless
language in a release, stating that plaintiff will satisfy
all liens, is not enough to withhold the check.  The
plaintiff can still live up to the usual language by
satisfying the lien later.  Nor can the carrier unilaterally
add Medicare to the settlement check and make plaintiff
and Medicare fight it out.  The way around this is to
have the release specifically state that satisfaction or at
least finalization of the lien is a “Condition Precedent”
to issue the check (and/or that the carrier can issue a
check with both plaintiff and Medicare on it).  But if
plaintiff does not agree to this, the carrier cannot do
either one.  It has to pay plaintiff in full, with no one
else on the check, and then sue the plaintiff for breach
of contract if they don’t pay Medicare.

Moral:  Put in the release that satisfaction or
finalization of the Medicare lien is a “condition
precedent” to issuing the check, and/or that Medicare
can be added to the check..

- Sarah J. Spinuzzi and Paul J. Lipman
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SEMINARS

We have interesting and informative seminars
available on a wide variety of legal topics.  We can
also customize a seminar to fit your needs.  Topics
include:

 • Pre-Trial Discovery
• Everything You Ever Wanted to Know
         about Trial but Were Afraid to Ask
• Jury Selection
• Voir Dire
• Restaurant / Hotel Liability
• Premises Liability
• School Bus Liability
• Sexual Harassment
• Employee Handbook Creation & Liability

... and any other employment topic you may want
covered.  Our seminars emphasize both a
pro-active risk prevention perspective, and the
means to effectively litigate and defeat claims
once they are filed.

If you would like to schedule a seminar, please
contact Paul J. Lipman at (213) 627-2300 for further
information.

SPECIOUS SUPPLEMENTAL
EXPERT DESIGNATION AND

PERVASIVE VIOLATION OF IN
LIMINE ORDERS EXCLUDING

HEARSAY AND EXPERT
OPINION RESULT IN

DISMISSAL OF PERSONAL
INJURY SUIT

aseball legend Yogi Berra’s insight, “we
made too many wrong mistakes”, sums
up trial counsel’s performance in

Osborne v. Todd Farm Service, et al. (2016 DJDAR
4167) and underscores the importance of the proper
designation of experts and complying with trial court
in limine orders.  The California Court of Appeal
affirmed a judgment of dismissal with prejudice
entered during trial of a personal injury action based
upon a terminating sanction for trial counsel’s repeated
transgressions of in limine orders.

Osborne, a stable maintenance worker with
extensive experience, was seriously injured while
moving a bale of hay when it gave way, propelling her
to the ground.  Neither the bale of hay nor its strapping
were kept as evidence.  Osborne sued the distributor
of the subject bale and several others who had supplied
hay to the distributor in the six month period before
the accident.  However, there was no evidence as to
who sold the subject bale to the distributor, because it
stored all of its hay in the same barn, commingled all
of the bales it received from its suppliers, and kept no
record of which supplier’s hay bales were delivered to
a particular customer.

The first “wrong mistake” of plaintiff’s attorney
was failing to timely designate expert witnesses and
then not promptly seek relief under the Code, but
instead serving a “supplemental designation.”  A
defendant’s motion to strike was granted based on the
case of Fairfax v. Lords (2006) 138 Cal.App.4th 1019,
as the trial court determined plaintiff had
“unreasonably failed to comply” with expert
designation procedures in a calculated attempt to put
the defendants at a disadvantage.  The upshot was that
plaintiff was precluded from testifying as an expert at
trial as to the derivation of the subject hay bale.  As it

pertains to the appeal, another “wrong mistake” was made
by plaintiff because she did not appeal the order striking
her “supplemental designation”.

More “wrong mistakes” were committed by plaintiff’s
attorney.  For example, before trial, defendants advanced
two motions in limine.  The first was predicated upon the
earlier striking of plaintiff’s “supplemental designation,”
asking that witnesses not be allowed to offer expert
opinions, such as on the origin of the hay.  The second
precluded the offering of any

Continued on page 4



1000 Wilshire Boulevard, Suite 1750, Los Angeles, CA  90017
Telephone (213) 627-2300 Fax (213) 629-2725

One Corporate Park, Suite 200, Irvine, CA  92606
Telephone (949) 975-1000 Fax (949) 756-0517

Editor

Paul J. Lipman

Continued from page 1

Visit Our Website:

www.wzllp.com

hearsay statements made by unnamed employees of
the distributor about the derivation of the subject hay bale,
or about the contents of a supposed delivery receipt
plaintiff saw which identified a particular supplier of the
hay (but which was never actually ever produced).  Plaintiff
made an offer of proof that based on her years of
experience she could determine the geographic origin of
the subject hay bale by its color and texture, and the manner
in which it was cut, harvested, baled, stored, and moved.
Plaintiff also offered that she had personally seen and read
the delivery ticket identifying a specific supplier of the
hay.  The trial court precluded her from offering both
expert and hearsay opinions.

During opening statement and throughout her case-in-
chief, however, counsel made statements and questions
that interjected the matters which had been excluded by
the Court’s orders, and which tended to suggest that
defendants were hiding the truth about where the hay came
from.  The trial court admonished counsel multiple times
that the statements and questions violated the in limine
orders and warned of a mistrial.  Undeterred, counsel
continued to introduce excluded material in front of the
jury.  Finally, the trial court labeled the pervasive violations
as “flagrant misconduct” and issued a terminating sanction
of dismissal with prejudice.

The appellate court held that (1) the trial court has
inherent power to issue a terminating sanction for
pervasive misconduct, and (2) its rulings on excluding
hearsay and opinion testimony were correct.  The take-
away from Osborne is to make a proper record of
incorrect rulings, appeal from all appealable rulings (not
just the judgment), and avoid the temptation of
gamesmanship during discovery.

- Ted Travis
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A Code of Civil Procedure section 998 offer is a
valuable tool for parties in litigation and provides a
method to recover expert witness costs.  To be
effective, however, the 998 offer must be valid.
Parties and their counsel should carefully draft the
998 offer and ensure that the offer is unconditional,
or at the very least that it does not include conditions
which require further discussion or negotiation.  Or,
consider attaching the settlement agreement, so that
all the terms are specifically known in advance.

- Paul J. Lipman and Andres Camacho

Debbie Yen:  Ms. Yen received a Bachelor of Sciences degree
in biology from California State University, Los Angeles. She
worked as a research assistant in Dr. Robert Nissen’s
biological research lab for three years where she presented
her work at research conferences and co-authored a paper,
The zebrafish dyrk1b gene is important for endoderm
formation.

She later graduated from University of California, Berkeley,
School of Law. During law school, she was an extern for
Hon. Paul L. Abrams at the U.S District Court for the Central
District of California, as well as a law clerk for Disability
Rights California, East Bay Community Law Center - Clean
Slate Clinic, and Center for Biological Diversity. She was
also an associate editor of Berkeley Law and Technology
Journal and a member of Berkeley Journal of Criminal Law.

Since her admission to the California Bar, Debbie Yen has
served the community as a Bridge Fellow at the Orange
County Public Defender office. She went on to become an
associate at an employment law firm and later in-house
counsel at a privately-held company before coming to
Wesierski & Zurek.
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