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OVERBROAD RELEASES MAY
INVALIDATE “998” OFFERS AND

PREVENT COST RECOVERY

I
n Ignacioh v. Caracciolo, the Court invalidated
Defendant’s statutory offer to compromise
pursuant to C.C.P. 998 because the proposed

release attached to the “998” offer included language
releasing the Defendant from any and all claims the
Plaintiff may have - whether related or unrelated to the
incident giving rise to the lawsuit.

In Ignacio v. Caracciolo, Plaintiff Ignacio filed a
personal injury action against Defendant Caracciolo.
Defendant served a 998 offer calling for $75,000 in
exchange for releases, which included an exemplar of
the release.  Plaintiff rejected the offer and subsequently
obtained a judgment against Defendant for $70,000.
Believing that the cost-shifting procedures of C.C.P. 998
applied, Defendant tried to recover costs and both parties
submitted competing cost memoranda and motions.
Plaintiff argued that the 998 offer was invalid because
it sought a general release of all claims including
potential claims beyond the scope of the underlying
litigation.

In deciding the issue, the Court reiterated the
general rule set forth in McKenzie v. Ford Motor
Company (2015) 238 Cal. App. 4th 695, 706, which
held that requiring the release of claims and parties not
involved in the litigation is invalid. The Court’s task was
then to decide whether the release exemplar attached
to the 998 offer was a valid release.  The language of
the release read, in pertinent part, that the releasors
release the releasees:

 “from any and all claims, demands, liens,
agreements, contracts, covenants, actions, suits, causes
of action, obligations, controversies, debts, costs,
expenses, damages, judgments, orders, and liabilities
of whatever kind and nature in law, equity, or otherwise,
whether now known or known, suspected or
unsuspected, that have existed or may have existed or

which do exist, or which hereinafter can, shall or may
exist.”

Defendant argued that her release was a general release
of liability, which was valid under Goldstein v. Bank of
San Pedro (1994) 27 Cal. App. 4th 899, 907-08.  In that
case, the Court held that a 998 that calls for plaintiff to
sign a general release of liability does not necessarily
invalidate a 998 offer.  Acknowledging that a general release
may include unknown claims, the Court clarified the rule
set forth in Goldstein: A release of an unknown claim
arising only from the incident underlying the litigation
itself does not invalidate a 998 offer.  In other words, a
general release of liability from all claims (even unknown
claims) is valid, so long as it is limited to all claims arising
from the incident underlying the litigation.  For example,
in a motor vehicle accident, the release may include all
claims such as property damage and personal injury, but
the release may not include some past or future breach of
contract claim unrelated to the motor vehicle accident.

Defendant’s release was not limited to just claims
arising out of the incident underlying the lawsuit, but to
“any and all claims” the releasee may have.  That is too
broad, and it
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INDEMNITY CLAUSES ARE IN
SOME RESPECTS NOT AS STRONG

AS INSURANCE PROMISES

A
 good vendor contract will have both an
indemnity clause, and an insurance clause.
You can often get better protection out of

the insurance clause than the indemnity clause.

In Morlin, the tenant in a building was a dentist.
He would regularly hire the Arax company to come
clean his dentist’s suite. The building told the tenant
to always let them know when Arax is coming
because the building engineer did not like the way
Arax did things. On this occasion, Arax’s employee
was carrying soapy water up the stairs, spilled some,
and slipped in the soapy water. He sued the building,
saying that the stairs were not built to code, causing
him to stumble and spill the water, causing him to
slip in it. The building cross-complained against the
tenant:  He  did not let the building know Arax was
coming. The building alleged that Arax was the
tenant's agent, and the lease said that the tenant had
to indemnify the building for any accident "arising
out of" or in any way connected with the premises
(express indemnity clause).

On express indemnity, the court said that the lease
defined the "premises" as not to include the stairwells,
which were instead defined as a common area. The
building replied, that the accident was still “arising
out of" or connected with the premises, since Arax
was coming to clean his dental suite upstairs. Even
though the accident did not happen upstairs, it "arose"
from the tenant's use of his premises upstairs.

The building quoted many insurance cases where
the court gave a broad reading to accidents "arising
out of" the insured contractor's work, even where
the accident itself took place in a different part of
the building other than that contractor's worksite and
not directly connected to the work. For instance,
there was an insurance case where a construction
worker accident occurred going through a roof hatch
that was not owned or maintained by the contractor,
but because his work required him to go through the

hatch to get to the roof, the accident was found to
"arise from" the contractor's use of the building and
it's work. The Morlin case disagreed and said insurance
cases use a different,  more liberal standard than
indemnity clause cases. The court held that here, the
lease excluded stairwells from the "premises."  So
express indemnity did not apply, and the Court was
not going to stretch definitions the way they do in
insurance cases, to try and create coverage.

No Equitable Indemnity, Either, Because the
Express Indemnity Spelled Out the Obligations
of the Parties

Where parties have an express indemnity clause
in place, the court will respect the written agreement
over a fairness argument for equitable indemnity
(apportionment of fault). Here, the parties defined
premises so as not to include the stairs, and agreed
that accidents involving the common areas would not
be the responsibility of the tenant. Therefore, the
building's equitable indemnity cause of action was
properly thrown out. As written, express indemnity
trumps a fairness-based equitable indemnity
agreement. The building argued that the tenant should
have told them Arax was coming and was negligent in
not doing so, but the court held that the written
express indemnity spelled out the contours of liability
which excluded this case.

What the Court did not Address

The court did not properly explain, however, that
the mere existence of an express indemnity does not
always rule out a cause of action for ordinary
apportionment of fault (equitable indemnity). Roughly
speaking, an express indemnity clause in a contract
should only bar an equitable indemnity cause of action
if the contract specifically addresses that situation. For
example, if an indemnity clause says, "contractor will
indemnify building owner for all automobile accidents
in which contractor's employees are involved", that
should not mean that the building owner is out of luck
if the contractor's employee drops a bucket on
someone's head. In such a case, the building owner
would not have a cause of action for express indemnity
(because the contract did not promise coverage for
that kind of accident), but he should still be able to
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CLASS ACTION SUITS: THE SUPREME
COURT MAKES IT MORE DIFFICULT FOR

PLAINTIFFS TO ESTABLISH STANDING

     In Spokeo, Inc. v. Thomas Robins, the U.S.
Supreme Court has reaffirmed that bare procedural
violations, without any connection to a concrete harm,
cannot satisfy the injury-in-fact requirements of
standing under Article III of the Constitution.  Although
the decision was mainly a compromise, there are some
favorable implications for businesses, making it more
difficult to assert class actions based on mere statutory
violations.

      Spokeo operates a “people search engine” that
conducts computerized searches in a variety of
databases and returns information based on those
results.  A “people search” of Thomas Robins returned
incorrect information, including his age, education,
employment status and details about his personal life.
Robins filed a class action lawsuit alleging the
inaccuracies violated the Fair Credit Reporting Act of
1970 (“FCRA”).  Specifically at issue were FCRA’s
requirements for reporting agencies to “follow
reasonable procedures to assure maximum possible
accuracy of consumer reports,” to notify providers
and consumers of their responsibilities under FCRA,
to limit the circumstances of providing reports for
employment purposes, and to post toll-free numbers
for consumers to request reports.  FCRA also provides
for the recovery of damages, including statutory
damages of $100 to $1,000.

      Robins brought suit alleging Spokeo’s violations
were willful and sought statutory damages for himself
and the class.  In response, Spokeo argued Congress
cannot create standing for mere violations of federal
law.  The Ninth Circuit overturned the decision of
the circuit court dismissing the case, and held “the
violation of a statutory right is usually a sufficient
injury in fact to confer standing.”

      The Supreme Court vacated and remanded the
Ninth Circuit’s ruling and reaffirmed that “to establish
injury in fact under Article III, a plaintiff must show
that he or she suffered an invasion of a legally protected

interest that is both concrete and particularized.” For
an injury to be “particularized,” it “must affect the
plaintiff in a personal and individual way.” A concrete
injury must “actually exist”, be “real” and not
“abstract.” Intangible injuries, the Court stated, can be
concrete, and “both history and the judgment of
Congress play [an] important role" in determining
whether the intangible harm constitutes an injury in
fact.  The Court recognized Congress may elevate the
status of legally cognizable concrete injuries, which
were previously inadequate in law, but cautioned Article
III standing still “requires a concrete injury even in the
context of a statutory violation.”

      The Court’s decision did not address whether the
injury and procedural violations alleged by Robins met
the concreteness requirements, leaving doubt as to what
types of intangible injuries amount to a concrete injury-
in-fact and how far Congress can go in recognizing
injuries that would authorize standing to sue in federal
court.  The decision, however, has provided a valuable
analytic framework that is useful for other class action
cases based upon alleged statutory violations.
Moreover, the Supreme Court specifically found that
the fact “[t]hat a suit may be a class action ... adds
nothing to the question of standing.”  Thus, the decision
provides some valuable rationale and language for
challenging standing where a plaintiff has failed to
articulate an injury-in-fact.

      In unambiguous and clear language, the Supreme
Court has reaffirmed that Article III injuries must be
both particular and concrete.  This ruling puts new
limits on class actions and affects the pleading
requirements of class action suits under federal statutes
like the FCRA, ERISA, ADA, FOIA, the Civil Rights
Act, etc.  Plaintiffs are required to plead injuries which
actually exist and are real; mere procedural violations
will not suffice.

- Michelle Prescott
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Editor

Paul J. Lipman

cross complain against the contractor for ordinary
equitable indemnity / apportionment of fault. In this
example, the contract did not address the situation at hand,
and therefore, the parties did not really agree one way or
the other about who pays for a bucket dropped by the
contractor. In such cases, ordinary common law should
control, and the building should be able to cross-complain
for apportionment of fault.

The Take Away

Indemnity clauses are not as broadly construed in favor
of coverage as insurance policies. Language promising
coverage for accidents "arising out of" the work or the
premises will not get as much stretch from the courts as
insurance policies using the same language. Therefore,
if you or your company is the drafter of the indemnity
clause, you may want to consult a California attorney for
proper language that will be read as broadly as possible.
Many companies have their corporate law department in
New York or Delaware draft vendor contracts which
include general insurance and indemnity clauses for
national use, but California has very specific case law
rules about what phrases mean in terms of how to trigger
coverage. The problem becomes particularly acute
because some courts, like this one, reject ordinary
apportionment almost automatically once they find that
no defense is owed under the indemnity clause. That should
not be the case. The mere existence of an indemnity clause
might not rule out a cause of action for apportionment of
fault, depending on what the facts are and what the
indemnity clause addresses. Wesierski & Zurek LLP has
a wealth of experience dealing with indemnity issues. If
you have indemnity issues, contact Paul J. Lipman or any
of the partners of Wesierski & Zurek LLP to discuss
solutions.

- Paul J. Lipman

is also vague.  It can refer to an unknown,  unrelated
breach of contract claim. As such, the Court held that
Defendant’s 998 offer was not enforceable, and the cost
shifting aspect of the statute did not apply.

It is important that a 998 which calls for plaintiff to
accept an attached release, attach a release that only
requires plaintiff to release claims related to the
incident.

This case serves as a warning to defendants not to
be over zealous in drafting releases, and to carefully
consider the consequences of the release.  The natural
inclination of a defendant is to want a release that is as
broad as possible so as to eliminate any future lawsuits
from a particular plaintiff, but as Ignacio v. Caracciolo
shows, this is not a wise course of action for two
reasons.  First, attaching an invalid release to a 998
offer invalidates the offer and prevents a defendant
from recovering costs under the statute.  Second, and
more importantly, the release itself may be invalid if it
includes any and all claims a plaintiff may have, not
just those arising from the underlying litigation.

- By Sarah J. Spinuzzi
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SEMINARS

We have interesting and informative seminars
available on a wide variety of legal topics.  We can
also customize a seminar to fit your needs.  Topics
include:

 • Pre-Trial Discovery
• Everything You Ever Wanted to Know
         about Trial but Were Afraid to Ask
• Jury Selection
• Voir Dire
• Restaurant / Hotel Liability
• Premises Liability
• School Bus Liability
• Sexual Harassment

If you would like to schedule a seminar, please
contact Paul J. Lipman at (213) 627-2300 for further
information.
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