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INDEPENDENT CONTRACTOR’' S EMPLOYEE CANNOT
PURSUE AN INJURY CLAIM AGAINST THE OWNER OF THE
PROPERTY WHERE HE WORKS, WHERE OWNER DOES NOT

DIRECT THE WORK OR

as a full time employee deputy with

e the San Bernardino County Sheriff’s
Department and as a patrol officer for the Adelanto
PoliceDepartmerntt. At thetime inquestion, hewasstill
an active reserve officer for the County of San
Bermardino. Mr. Tilleywas also a security guard
working for BonaFide Security Services. BonaFide
was hired by the Coto de Caza Homeowners
Association (“CZ") towork the entrance gates tothe
cated comunity, topatrol the property and to respand
to carplaints by the residents of the commity. By
omtract, the security officers were forbidden fram
carryingweapons. If they were responding to some
sart of adisturoance, Mr. Tilleyhimself testifiedthat
the BoaFide security officers were sinply to “doserve
and report” andnot to intervene. Theywere toamtact
the Orange County Sheriff’s Department if further
actiocnwere needed.

Donald Tilley hadbeenprevicusly employed

InZAugust of 1998, a 17 year old resident of the
comunity threw a party at her parent’ shome. As is
not moomm with suchparties, it quickly got cut of
hand with more guests arriving than anticipated and
rowdy behavior. At first, both Orange County
Sheriff’s Department deputies and BoaFide security
officers showedup. The partywas brokenup and the
guestsdidbursed. Afterthe situationwas quietedard
theofficersleft, aeof thepriarquests rebrmedtothe
house to “get even” with someone who had assaulted
himat the partybefore it hadlbeenbrokenup. Hewas
successful inexactinghis revenge. However, the
disturbance caused yet more calls to the security
office. TtwasMr. Tilleywho respaded tothe location
asecad time.

INCREASE THE RISKS

WhenMr. Tilleyarrived 20 to30pecplewere still in
and arourd the residence. Hewas able toidentifythe
individual whohadbeen irvolved inthe altercation. The
aggressorwas in the process of getting inhis truckand
leaving. Mr. Tilley approached the truck and informed
theperpetrator that hewas “underarrest.” Mr. Tilley
thentodk thekeys tothevehicle. Theassailant exitedthe
vehicle and exacted further revenge, but this timean
Mr. Tilley. Asaresult, Mr. Tilleyapplied forand
received workers’ compensation benefits from
BonaFide. Thereafter, he sued CZ.

By the time Mr. Tilley had gotten tohis Third
Arended Corplaint, hewas alleginggeneral negligence
(farZ' salleged failure totake reasaeble steps todeter
or prevent residents framhosting out of aontrol youth
parties) , negligent supervisionof cotract (duetoZ's
alleged inadequate aantrol of the details of BaaFide’s
work and contract performence) andpremises liability
(for CZ' s alleged failure toprevent or restrict parties
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SETTLEMENT DEMAND 1IN
LETTER DEEMED VALID C.C.P.
§ 998 OFFER

the recent case of ErikaA. Bergv. RanaldL.

, D.D.S. (2004) 120 Cal.App.4th 721, the

Ippellate Court for the SecandDistrict of Califomia

ruled that aplaintiff attomey’ s letterwhich includeda

settlement demand and reference to Code of Civil

Procedure Section 998, satisfied the requirvements of
thet sectim.

The case arose out of alleged malpractice by
defendant RonaldDarden, D.D.S. Plaintiff’s comsel
sent a three page letter to defendant’s counsel
addressing such things as discovery issues and the
perties’ positians regprdirgneritsof the litigation. Tn
thelast paragrachof the letter, plaintiff’ scansel stated:
“This letter includes and hereby inplements a statutory
C.C.P. Sectim 998 offerby ErikaBergtosettlethiscase
for $225,000. If there isnoacoeptanceof thisoffer
within30days, and, if at trial we receive agreater sum
fromDr. Darden, wewill seek the full pancply of 998
awards, includitgprejudgrent interest starting franthe
dateof serviceardexpert costs.” Theletterwas satvia
faxandmail todefendant’s counsel . Defendant’s
aonsel toldplaintiff’ sconsel hedidrnotbelieve itwas
avalidSection 998 offer, andas such, never respanded.
At trial, plaintiff received anawardof $524,000, and
then sought costs pursuant to Section 998. The Trial
Court fourd plaintiff mede an ineffective Section 998
offer and denied the motion. The Court of Appeal
reversed.

Inreversing the Trial Court, the Appellate Court
stated that plaintiff’soffer satisfied Section 998’s
requirenats, degoite the fact thet it didnot idatifythe
method by which the litigaticnwouldlbe resolved. The
Court noted that the purpose of Section 998 is to
encourade settleament by providing a strang financial
disincative toapartywofails toreceiveabetter result
than the offer. The court further noted that if a
settlarent offer doesnot aotain “terms ard canditions”
aside franamsideration to aonsunmete the settleament,
theofferbyvirtueof default isdeared toallow judgrent
tole taken in exchange for the specified amount.

Trecart furthernoted that if anofferee isuncertain
about sare aspect of the offer, arprefers theactionto
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e dismissed rather than judgrent entered, he isfreeto
explore thosematters with the offeror, or evenmeke
counter-proposals during the period inwhich the offer
ramains open. Under Sectiaon 998, the counterofferwill
1ot be deamed to terminate the of feruntil the time the
offerexpiresar isrevcked. ASectian 998 offer ramains
eenurtil it isunequivocally rejected, famellyrevaked,

or lapses due to the passage of time.

Insumary, the court noted that a statutory offer
of conmpramise does not need anty “megic language, ” so
lagasitisclearthat it isbeingmadeuder Sectian 998,
ard if accepted, will result inanentryof judgment or
other final dispositionof the case. The court further
noted that a formal proof of service doesnot need tobe
attached to the offer tomake it effective. Rather, a
formal proof of service ishut anenethod toestablish
thedatecf service. Ttissufficiatproof of meilirgifthe
notice or dourent bears anctationof thedateardplace
ofmeiling.

- RonaldF. Templer
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sierski & Zurek IIP is pleased to welcome

Frank J. D’Oro as a partner in our Los

Angeles office. Mr. D’Oro has been

practicing law formore than 25 years. He spent the last 20

yearsat aprestigicus civil litigation firmuwherehewasa

seniortrial attomey. Mr. D' Oroisagraduate of Pegperdine

Law School where he was amember of their lawreview. He

is currently a member of the American Board of Trial
Advocates.

Mr. D’ Orobrought a significant book of business to
Wesierski &ZurekIIP, includingmejor retailers Kroger
andAlbertson’s. Mr. D’Orohas developed a recognized
reputationwithin the leggl comunity farhis representation
of retail grocers ranging insize franlarge carporate dains
tothe smaller, indeperndent stores servingdiverse etlnic
camunities.

Inaddition to representingretailers, aportionof
Mr. D’Oro’ s practice includes representation of self-
insuredpublic entities such as the City of BigBear Lake
and the City of South Pasadena. Indeed, he has
established strong client relationships over a broad

geograchical area.

The success of Mr. D’'Oro’ s practice isbasedonhis
knowledge and experience of both the retail grocery
business andgovenmental tart litigation. By representing
both large and small retail chains he has developed a
wealth of experience handling claims ranging from
exessive farce arddiscrimination toan-sitebodi Iy injury.
Through the representation of both insured and self-
insuredentities he is able to offer counsel regarding
coverage, indamity, andexcess exposureparticular tohis
client’ sresds.

Mr. D’ Orohas develgped anapproach to litigation that
irvolves three essential factors. First, hemekes surethe
client’s expectations are clearly established at the
begimingof the relationship. “At thecoutset Imeet with
the client tomske sure T understardwhat the client’sgoal
isintheliticatiom. At thatpoint it is impartant tomgpata
strategy tomeet that goal, lettingthe client knowhowyou
intend toget there ard at what price.”

Secad, he isstraighfarwardwiththeclient. “Tellinga
client what they want to hear or making promises you

MEET FRANK D’ORO

carmot keepmay get the client in the doorbut will not
result in repeat business. Youneverwent the client to
say, ‘If I hadknown that at the begitming T would have
medeadifferent decisian.’”

Third, he ismindful thet thecasebelapstothecliant.
“WMary legal professionals think once they have been
retained, it istheir caseandthedecisians are forthemto
make. Know your client, their goals and their
expectatians. Keepthe client informed ardworkwith the
client inmekingdecisians that meet the client’ sgoals.”

By keeping his focus on the client’s goals and
expectations, Mr. D’ Oro knows and understands his
clientele that michbetter. Theclient isirvolved inthe
process ard resps thebenefits of what is truly custamized
professiasl service. Aperfect fit fartheprofessianlian
ad integrity that isWesierski & Zurek ILP.

One Corporate Park Drive, Second Floor, Irvine, CA 92606 W& Z 1000 Wilshire Boulevard, Suite 1750, Los Angeles, CA 90017

Telephone (949) 975-1000 Fax (949) 756-0517

Telephone (213) 627-2300 Fax (213) 629-2725



Continued from page 1

while requiring that searitypersamel respadtoout of
control parties) . CZmoved for sumery judgment . The
hearingon themotionwas contirued twice at Tilley' s
request to purportedly conduct additiconal discovery

(whichwas never done) . When the hearingwas finally
conducted, Tilley ineffectively requested another
continuance to conduct additional discovery. This
request was denied and CZ’ s motion for summary
judgment was granted in all respects. An appeal
followed.

InDonald Tilley v. CZMaster Association, the
ForthDistrict, Division Three extensively reviewed the
situationof anemployee of an independent cantractor
who was injured on property owned by the party who
hired the independent contractor. The Court of Appeal
ultinetelyaffirmed theprior judgment.

Indoing so, the Court of Appeal reasaned that Zhad
1o liability toBaaFide enployees under the holdings of
Privettev. Syperior Court, Towlandv. Sunland Housing
Group, and Hooker v. Department of Transportation.
While it was clear that the seaurity officerswere faced
with “peauliarrisks” indisdergirgtheirdtiesuderthe
contract with CZ, it was BonaFide who set the patrol
routes ard times, createdand instructed itsofficersm
searityprocedires and instructed its of ficers anhowto
respad toparties and otherwise cantrol the day today
peratiascof seardity farZ. Infact, Mr. Tilleytestified
that hewas very rarelygiven instructions directly fran
Cz, ard that cneach occasion inwhich that occurred, he
told the CZ board members that he would have toget the
instructions clearedwith BonaFide, whichhe did. CZ
had retained virtually no control over the marmer in
which BonaFide performed its work under the contract.
Since it was the plaintiff’s choice toabandon his
“doserve ard report” instructionard instead to intervere
ahisown, therewadldlero lighi lityunder the “Peculiar
Risk” doctrire.

The court alsoheld that CZ had no independent duty
torestrict the parties thrownlby itshomeowners or to
axtrol thenunber of nn-residents allowed toatterd the
parties. Plaintiff’somtentionthat youthpartiesare
inherently dangerous due to frequent alachol use and
violence was also rejected by the court. It wasnot
foreseeable that each and every party would
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automaticallybecare anout of handmelee. The court
rejected the plaintiff’ s argurent that CZ shouldhave
amended its CC&R’ s toprchibit their residents from
throwingpartiesbecaise they anstitute anureasaeble
burden on both the homeowners association and the
individual haveowners themselves. Tt alsopotentially
exposes CZ to liability should any party get out of
oatrol. Theevidencebefare the court also showed that
the parties didnot inherently inmpose danger on the
Banafide searrity officerswhere they ramained intheir
“doserve and report” mode as opposed to intervening.

The court alsoheld that Mr. Tilleyassured the risk
of injuryby attenptingto interveneanhisomnwiththe
assailant. CitingNeighbargerv. Trwin Trdustries Ic. ,
the court found that it wouldbe unfair to charge a
defendant with a duty of care toprevent injury toa
plaintiff arising fromthe very condition or hazard the
defendant had contracted to remedy. If someone is
hivedtocmfrat apertiailarcaditio, theycarrnot later
aarplainabout the canduct of the entity that hived them.

Allwasrot lost forMr. Tilley. Whilenotnuchdetail
isprovided, the gpinicnnmekes reference tothe fact that
he had also sued other defendants unrelated to the
homeowners association (presumably the aggressor
ard the actual homeowner) and that he had settledwith
themprior to the hearing on the summary judgment
motion by CZ.

- Thomas E. Martin
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