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A HOTEL ROOM CAN BE SEARCHED BY POLICE WITHOUT
AWARRANT WHERE OCCUPANT IS ON PROBATION OR
PAROLE. SHOULDA HOTEL COMPLYWITHA POLICE

REQUEST FORAWARRANTLESS SEARCH?

In the recent case of United States v. Steven Cervantes
(2017 - DJDAR 8965), Mr. Cervantes was serving the
last year of a three year sentence for non-violent felonies
under “mandatory supervision,” a form of conditional
release that is similar to parole. One of the conditions of
this arrangement, also similar to parole, was that he
“submit your person and property including any
residence, premises, container, or vehicle under your
control, to search and seizure at any time ... with or
without a warrant.”

On the day in question, Mr. Cervantes and his
girlfriend were stopped for jaywalking in Huntington
Beach. The officer learned that Mr. Cervantes was on
conditional release, which allowed police to search him.
He searched Mr. Cervantes and found a room key to the
Ayres Hotel in his pocket. Cervantes said that he and his
girlfriend were staying on the second floor there, but that
he could not remember the room number. Other than
jaywalking, there was no reason to believe that
Mr. Cervantes was doing anything wrong.

After Mr. Cervantes left, the officer drove to the
nearby hotel to search the room without Mr. Cervantes’
knowledge. The officer and his partner spoke to the
front desk clerk who confirmed that Mr. Cervantes’
girlfriend had used her credit card to get a room for the
two of them. Hotel employees let the officers into the
room. Cervantes and his girlfriend were still out. The
officer searched the room and all its contents except for
those which appeared to belong solely to the woman. In
plain view, they discovered counterfeit currency and
counterfeiting machinery. They later found Cervantes
and arrested him for counterfeiting. He was found guilty.
On appeal, Cervantes claimed that the search was illegal.

The Court of Appeal held that the search was not
illegal as to the police. It held that mandatory supervision
is really a form of probation, and the rules of probation
are that the “residence” or “premises” of someone on
probation can be searched. There is a slight difference
between probation and parole under these circumstances.
If someone is on probation, the probationer must have
been guilty of a violent felony in order for the police to
have wide latitude to search a probationer’s premises,
residence or vehicle without a warrant. In the context
of parole, however, the parolee does not need to have
committed a violent felony in order for the police to have
wide latitude to search cars, premises, or residences
without a warrant. The court held that the mandatory
supervision here was more akin to parole than probation,
and therefore it didn’t matter that this conviction was
for non-violent felonies; the police could search his
“premises” or “residence” without a warrant.
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Next, the Court held that it did not matter that it was
Cervantes’ girlfriend who purchased the room on her
credit card. The issue was whether the officers had
probable cause to believe that the hotel room was under
Cervantes’ control. The Court held they did have probable
cause to think he had control of the premises. First he
told the officers that he and his girlfriend were renting
the room together. While it was true that she paid for the
room with her own credit card, she and Cervantes
checked in together as a couple. That fact was confirmed
by Cervantes’ possession of a key to the room, and by
Cervantes informing the police that his belongings were
inside.

Finally, while the hotel room was not a “residence”
(it might have been considered one had he been homeless
or had no other place to stay but he did in fact have a
regular residence elsewhere), it did qualify as a
“premises,” leaving the sole issue as whether it was a
premises under his control. As noted, he had a key, was
a co-occupant, had his belongings there, and told police
that he and his girlfriend were renting the room together.
Accordingly, the police had probable cause to believe
that the premises were under his control, and the
warrantless, suspicionless search of the hotel room was
valid.

The Court noted that a previous case had regarded a
motel room as a “residence” in that particular case, but
in that case, the probationer was otherwise homeless so
it made sense to regard his temporary quarters at the
motel as his residence. “A hotel room is not ordinarily a
residence” according to the Cervantes case. However, it
is clearly a “premises.” A warrantless, suspicionless
search can be made of a parolee’s “premises” if that is
part of the agreed upon terms of probation.

As to hotel liability, the court did not address the right
of police to warrantlessly search a parolee’s hotel room
without the hotel owner’s consent or hotel liability for
allowing a warrantless search that turns out to be illegal.
This is an evolving area of law. Hotel guests have a
more limited “reasonable expectation of privacy” in a
hotel room than in their homes, but they do have some.
Because of the guests’ Fourth Amendment rights, police
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Delmas A. Woods. Mr. Woods is an experienced litigator
with a wide range of experience representing clients in diverse
practice areas including torts and personal injury, business
torts and disputes, bankruptcy, general civil and probate.
Mr.  Woods has successfully handled hundreds of cases in
state and federal court. He has first-chaired bench and jury
trials with an outstanding record of success. Mr. Woods has
also represented clients in countless arbitrations and
mediations. As an experienced litigator, he has taken and
defended expert and percipient witness depositions in
complex first and third party cases.

Prior to joining the firm, Mr. Woods was the managing partner
at Wood & Woo where he was responsible for the
management of the firm’s litigation practice. He trained and
supervised associate attorneys. As managing partner, he
also developed and nurtured relationships with the firm’s
clients.

Mr. Woods graduated from Bloomsburg University with a B.
S. in Math/Computer Science. He also graduated with Cum
Laude honors from Bloomsburg University with an M. S. in
Informational Technology. He obtained his J. D. from
Southwestern University School of Law. Mr. Woods is
admitted to the California State Bar, the Central and Southern
Districts of the United States District Court of California,
and the United States Bankruptcy Court, Central District.

Cheryl Wright Olsen. Ms. Olsen is a seasoned litigator
who has practiced at both large and small firms, in-house,
and on her own. Since beginning her career at Gibson, Dunn
and Crutcher practicing employment litigation defense,
Ms. Olsen has represented corporate and individual clients
in employment and business matters, handling cases from
inception through trial and appeal.

Just prior to joining Wesierski & Zurek LLP, Ms. Olsen
served as in-house counsel to Golden West Food Group,
Inc., a large food manufacturing and distributing company
located in downtown Los Angeles. In that role Ms. Olsen
was responsible for advising the company on all business
and employment-related legal issues, including personal
injury/products liability, employment, trademark/copyright
infringement, and advertising claims. Ms. Olsen is licensed
to practice before all of the courts of the State of California
and in the Central District of California, and has appeared
pro hac vice in a number of other jurisdictions.
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NEW DEVELOPMENT IN RESPONDEAT SUPERIOR -
PLAINTIFFS TAKEA HITAS THE COURT REFUSES TO

EXPAND THE SPECIALERRANDS DOCTRINE

I
t is a well settled principal that an employer can be
found liable for the actions of its employee as long
as the employee was acting in the scope of his or

her employment. Though the issue of whether the employee
was in the scope of her employment has always been
interpreted broadly, a general exception to the rule of
vicarious liabilityhas been that an employer can avoid liability
if the employee is going to, or coming from work.
Traditionally, plaintiffs have sought to bring the employer
back under the umbrella of vicarious liability by arguing
that the employee who was going to or coming from to
work was in the scope of his or her employment because
they were performing a special errand for the employer at
the time. Courts have found that position tenable but clearly
stated that in order to raise the employee’s errand to the
special category, the employee must be performing the
errand as part of his or her regular duties or at the specific
order or request of his or her employer.

In a recent decision, the Court rejected plaintiff’s
attempt to expand the special errands doctrine by clarifying
(1) who could make the specific request, (2) how specific
must the request be, and (3) whether the action performed
was a specific part of the employee’s regular duties. In
Morales-Simental v. Genetech, Inc., an employee, while
driving his own vehicle back to his office on his day off at
approximately 3:35 a..m., crashed into a vehicle and killed
the plaintiff’s mother who was a passenger in the vehicle.
Plaintiff sought to hold defendant Genetech, Inc.
vicariously liable for the actions of its employee. Defendant
prevailed on its summary judgment in the lower court and
plaintiff appealed that decision.

On appeal, plaintiff argued that the employee, who was
a shift leader with his company, had the authority to task
himself with a special errand on behalf of the employer.
The Morales-Simental court rejected that argument by
emphasizing that the employer must request, or at least
expect, the employee to make the trip. The Court found
that the employer did not authorize the trip, did not pay for
the trip, did not reimburse the employee for his expenses
on the trip and the employer did not expect the employee
to make the trip in the dead of night. Further, the Court
refused to find that a shift leader had the authority to order

himself to perform a special errand on behalf of the
employer by focusing on the employer’s authorization
of the trip, not the position that the employee held in the
company.

Plaintiff also argued that because the employer had
communicated to the employee that further action was
necessary on his assignment, the employer had essentially
requested the employee to perform a special errand.
Again, the Court rejected that argument by focusing on
the employer’s request and found that even if the
employer had requested or authorized the employee to
make the trip, that request was not so specific as to
require the employee to make the trip at that time of the
morning on his day off.

Finally, plaintiff argued that the employee’s regular
work duties included him making the trip on his day off
to assist with his work-related task. The Court rejected
this argument and found that the evidence did not support
an inference that the employee was regularly expected
to come into the office on his day off to perform his
assignment. The Court also found that there needs to be
some evidence of the employee making the trip under
the exact circumstances in which the incident occurred
before it can be inferred that such a trip was part of the
employee’s regular duties.

What is the importance of the Morales-Simental case
to a general liability adjustor? Be sure that your clients
are certain as to the trips that they authorize their
employees to take on the company’s behalf. They should
also clearly define an employee’s duties/responsibilities
in regards to those trips and clearly identify the
expectations that the company has for its employees
when the employees are performing work-related trips
off-shift. Finally, your client should be careful with its
own actions when their employees are making trips off
shift because the company’s response could be seen as
ratifying the trip and thereby stripping the company of
its defense that these were off-shift activities.

- Delmas A. Woods
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generally need a warrant to search a guest’s hotel
room. Ahotel normally should honor a search warrant.
But what if the police have no warrant, and merely
ask for cooperation from the hotel, i.e., request the
room key? Though the urge to cooperate with a
warrantless request comes from the good intentions,
it may expose the hotel to invasion of privacy claims.
It has been held that hotel employees do not have the
guest’s implied permission to consent to a warrantless
search. On the other hand, hotels can certainly report
activity to the police, who may then be able to obtain
a warrant on that basis. The hotel then has to comply
with the warrant. The litigation privilege protects
mere reports to police, even if mistaken, as long as
the hotel takes no action beyond mere reporting. If
your hotel claim involves such issues, feel free to
contact Paul J. Lipman at Wesierski & Zurek LLP to
discuss.

- Paul J. Lipman
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SEMINARS

We have interesting and informative seminars
available on a wide varietyof legal topics. We can
also customize a seminar to fit your needs. Topics
include:

• Pre-Trial Discovery
• Everything You Ever Wanted to Know

about Trial but Were Afraid to Ask
• Jury Selection
• Voir Dire
• Restaurant / Hotel Liability
• Premises Liability
• School Bus Liability
• Sexual Harassment

If you would like to schedule a seminar, please
contact Paul J. Lipman at (213) 627-2300 for
further information.

OPIOID CLASSACTIONS

As pointed out recently in the Wall Street
Journal, “A small gang of lawyers have

teamed up with state, county and city governments
to file lawsuits - more than 100 so far - against drug
companies ... 41 states have joined forces to subpoena
information from ... the fourbiggestmakersofopioids.
The number one target may be OxyContin creator
Purdue Pharma.” These Big Pharma class actions
will be modeled in part on the earlier Big Tobacco
cases. The largest, however, go beyond the
manufacturers, and include retailers, doctors, and
perhaps even wholesale distributers. 60 Minutes ran
a piece recently on the country’s largest wholesale
distributor, McKesson, for allegedlyfillingmillionsof
orders of pain pills without reporting suspicious
purchasing activity.

The class action mechanism continues to grow
despite certain restrictions such as the ClassAction
Fairness Act of 2005. Another popular front in the
class action wars is food misrepresentation cases,
such as claims of “100% natural,” where the issue is
often things like whether one type of sugar rather
than another, or the presence of any GMOs, is
“natural” or not. These have found a receptive
audience, particularly in California, where the
Northern District has been dubbed the “Food Court.”

We’re evidentlyonly at the beginning of the Big
Pharma cases.


