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ANOTHER NEW CASE LIMITS LIABILITY
FOR “TAKE-HOME”ASBESTOS EXPOSURE

TO FAMILY MEMBERS

I
n Haver v. BNSF Railway Co., plaintiff Lynn
Haver’s former husband Mike worked for the
defendant’s railway, and brought home asbestos

on his clothes. Years later his wife Lynn contracted
mesothelioma and died. Her children sued the employer,
BNSF Railway, on a premises liability cause of action.
The employer demurred, arguing that the recent
Campbell case holds that there is no liability for such
“secondary” or “take-home” exposure to asbestos. The
plaintiffs opposed, arguing that the more recent Kesner
case should apply, holding that an employee’s nephew
who was exposed to take-home asbestos could sue
the manufacturer for negligence in products liability.
The Haver judge agreed with the employer and granted
the demurrer, and the court of appeal agreed.
Essentially, the court of appeal held that the case was
one for premises liability negligence, like Campbell,
not for products liability negligence, like Kesner.
Essentially, a manufacturer of asbestos owes farther-
reaching duties than a landowner. A manufacturer owes
a duty to anyone its products foreseeably injure,
whether the purchaser or his family, whereas a
landowner’s duties extend only as far as the workers
and other visitors upon land, not to their families who
claim the workers brought asbestos home on their
clothes. Further, the Court held that it did not matter
whether the defendant landowner was an indirect hirer,
like in Campbell (where the worker who brought the
asbestos home was an independent contractor of an
independent contractor, hired only very indirectly
through the defendant landowner), or a direct, true
employee of the defendant, like in Haver. Either way,
the Campbell rule is a broad one, denying that “a
premises owner has a duty to protect family members
of workers on its premises from secondary exposure
to asbestos ... strong public policy considerations
counsel against imposing a duty of care on property
owners for such secondary exposure” (Campbell’s
language). The Campbell rule applies to “family

members of workers” on defendant’s premises. It does
not distinguish between direct employees and other
contractor’s employees.

There are several issues to be addressed in secondary
exposure cases, and a review of the leading cases to
date may help in analyzing them. The first thing to keep
in mind is that the “exclusive remedy” rule of worker’s
compensation only applies to the worker himself, not to
a family suing for their own injuries much less to the
heirs of that family member suing for wrongful death.

The seminal case of Campbell v. Ford Motor Co.
was decided by Second District (Los Angeles appellate
region), Div. 7, in 2012. In California, Courts of Appeal
are not bound by parallel precedent, though it is highly
persuasive. Courts ofAppeal have to follow the California
Supreme Court, but are theoretically not bound by
decisions from other appellate districts. In Campbell,
plaintiff, Mary Campbell, contracted mesothelioma,
allegedly from washing her brother’s and father’s
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clothes many years ago, during the time they worked
for a buliding contractor that installed asbestos insulation
at a Ford plant, while working for an independent
contractor hired by a general contractor hired by
defendant Ford. She sued Ford in premises liability
action, contending that Ford allowed unsafe materials
on its property, did not properly guard against exposure,
etc. The jury found Ford 5% responsible, and Ford
appealed. The court weighed the factors that go into a
determintion of whether a duty is owed, including
foreseeability and the burden on defendant in trying to
prevent the harm, and concluded that “a property owner
has no duty to protect family members of workers on
its premises from secondary exposure to asbestos used
during the course of the property owner’s business”.

Notably, even though Ford also argued that it
shouldn’t be liable because (a) the workers worked for
independent contractors, and were not Ford employees,
and (b) they were remote hirees of another independent
contractor, working for a company not even directly
hired by Ford, the Campbell court appears not to have
made that the basis of their decision. They stated, “Our
analysis does not turn on this distinction”, between direct
emloyees or remote hirees of independent contractors.
In other words, if you have a case in which the plaintiff’s
attorney says “Campbell does not apply to us because
my client was a direct employee of the defendant, not a
remote, indirect independent contractor”, the response
should be that Campbell specifically said it was not
hanging its hat on that distinction. Instead, the rule is
phrased in terms of whether a landowner owes a duty
to the family of any worker on its premises, no matter
who he is working for. Further, the rationale for the rule
- foreseeablity of injury to family, and burden on industry
to prevent it - would appear to apply in equal measure to
suits brought by families of others, not just workers,
who claim to acquire asbestos on premises. For instance,
if the wife of a man who frequented a repair shop

acquires mesothelioma, and sues the repair shop on
the theory that she got asbestos fibers laundering his
clothes, it would not seem a good distinction that
Campbell phrased its rule in terms of the families of
“workers” who acquired asbestos on premises. The
same considerations would apply with equal or greater
force to a patron, or other visitor or invitee on property
who did not even rise to the level of worker. If the
family of a “worker” cannot sue a landowner for
secondary asbestos exposure from washing their
clothes, neither should the family of a “patron” or
other “invitee”.

A different distinction was successfully made in
the Kesner case, however. In Kesner, which is a First
District case (San Francisco appellate district), the
court very recently held that a family member can
sue for secondary exposure, where the defendant is
the manufacturer of the asbestos or asbestos-
containing component, and where the lawsuit is for
negligence in products liability, not premises liability.
The Haver court took Kesner into account, but held
that the cases were different because Kesner involved
suing a manufacturer in products liability whereas
Haver involved suing a landowner in premises liability.

CONCLUSION

The Campbell no-duty rule protects all landowners
(and presumably operators) from all take-home
asbestos claims based on premises liability, regardless
of whether the exposed workers were employees or
independent contractors. Family members simply
cannot sue the landowner in premises liability for
inhaling asbestos carried home on a worker’s clothes.
As stated in Haver, “Campbell made clear that it’s no
duty rule encompased all plaintiffs who suffered
secondary exposure to asbestos off the landowner’s
property, regardless of the frequency of their contact
with the worker who was exposed on the premises,
or the worker’s employment relationship with the
landowner”. This same rule should also apply, for the
same reasons, where the defendant land owner /
operator has no employment relationship with the
exposed party at all - such as where a regular league
bowler learns that he has been exposed to asbestos at
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WAGEAND HOURS CLASSACTION PLAINTIFFCAN’T
AVOID DEFENDANT’S MOTION TO MOVE CASE TO FEDERAL

COURT BY WAIVING DAMAGES IN EXCESS OF $5,000,000
UNDER THE CLASS ACTION FAIRNESSACT

P
laintiffs like to try class actions in State Court.
Under the ClassAction FairnessAct (“CAFA”),
a class action may proceed in Federal Court only

when the amount in controversy exceeds $5,000,000.00. A
defendant who seeks to remove a class action under CAFA
from State to Federal Court must therefore meet the amount-
in-controversy requirement and file the petition for removal
timely.

In Rea v. Michaels Stores, Inc., plaintiffs brought a class
action lawsuit in State Court against Michaels Stores, Inc.
(“Michaels”) alleging Michaels had improperly classified
the store managers as exempt from overtime. Michaels
removed the case to Federal Court under CAFA within 30
days after receiving plaintiffs’ complaint. In their complaint,
plaintiffs disclaimed any recovery for the class over
$4,999,999.99. The District Court remanded the case back
to State Court, finding that CAFA’s amount-in-controversy
requirement was not met because of plaintiffs’ damage
waiver. Does this trick work?

Following remand, the United States Supreme Court
issued its decision in Standard Fire Insurance Company v.
Knowles, holding that attempted damage waivers, such as
plaintiffs’, were ineffective and would not defeat removal
to Federal Court. In light of the Supreme Court’s decision,
Michaels again removed the case under CAFA. The District
Court kicked it back to state court again, this time on the
basis that the removal was untimely under CAFA’s 30-day
time limit. The District Court alternativelyheld that Michaels
failed to establish the amount in controversy exceeded
$5,000,000.00.

On appeal, the Ninth Circuit began by examining the
timeliness of the removal. The Court noted that the removal
statute generally requires a party to remove a case within
30 days of receiving the complaint. The removal statute
also provides an exception to the rule when the case stated
in the pleading is not immediately removable: “a notice of
removal may be filed within 30 days after receipt by the
defendant, through service or otherwise, of a copy of an
amended pleading, motion, order or other paper from which
it may first be ascertained that the case is one which is or

has become removable.” The court also noted that as long
as the complaint or an amended pleading, motion, order or
other paper does not reveal that the case is removable, the
30-day time period never starts to run and the defendant
may remove at any time.

The Rea court reasoned that when Michaels first
received the plaintiffs’ complaint, it had a damage waiver,
purportedly to waive any recovery over $4,999,999.99, one
penny shy of CAFA’s jurisdictional threshold. When
plaintiffs filed their complaint, Lowdermilk v. U.S. Bank
National Association controlled, which had held that
damage waivers were valid and effective. Therefore, the
Rea court found that when Michaels received plaintiffs’
complaint, it did not affirmatively reveal on its face the
facts necessary for federal court jurisdiction and the initial
30-day removal period was never triggered. The court
held that Michaels’ second CAFA removal was timely
because Michaels removed the case the day after the
Supreme Court’s decision in Standard Fire and therefore,
within 30 days after Michaels received a “paper” from
which it could ascertain that the case was removable.

As to the amount-in-controversy requirement, the Rea
court found that Michaels provided evidence supporting
the requirement. The court reasoned that Michaels
submitted evidence that store managers worked more than
45 hours a week, which would entitle plaintiffs to over
$5,000,000.00 if they prevailed. The court noted that there
was no evidence presented by plaintiffs to contradict
Michaels’ evidence. The Court held that Michaels satisfied
the amount-in-controversy requirement and could therefore
remove the class action to Federal Court under CAFA.

The moral is that if a defendant is willing to challenge a
plaintiff’s damage waiver, he may be able to remove a wage
and hours case to Federal Court despite the complaint
asking for less than the federal minimum.

- Andres Camacho
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We have interesting and informative seminars
available on a wide variety of legal topics. We can
also customize a seminar to fit your needs.

Our seminars emphasize both a pro-active risk
prevention perspective, and the means to effect-
ively litigate and defeat claims once they are filed.

If you would like to schedule a seminar, please
contactPaul J. Lipman at (213) 627-2300 for further
information.

the bowling alley for years, or a student using a gym in
the process of refurbishment takes home asbestos on
his clothes. The key to the take-home defense is that it
applies to all premises liability claims, regardless of what
the exact employment or invitee relationship is, frequency
of contact, etc.

This raises the question of whether a family member
can sue their loved one’s employer, etc., in products
liability rather than premises liability. The answer is
“Yes”, if the defendant is the manufacturer, or someone
in the chain of commerce; the answer is “No”, if the
defendant is just a place where the victim’s husband
worked, shopped, or visited. A products liability claim
requires the defendant to be “in the chain of commerce”
of a product, i.e., a manufacturer, wholesaler or retailer,
but not just someone who has a product around. As an
example, in Peterson v. Superior Court, plaintiff hotel
guest slipped in a very slippery bathtub and sued not
only the tub manufacturer but the hotel for products
liability. The California Supreme Court held that while
plaintiff could certainly try and sue the hotel in ordinary
premises liability for negligence, the hotel did not “sell”
plaintiff the bathtub and so she could not sue the hotel
for products liability. Incorporating a product into your
business model is not the same as being a “seller” of
the product or even in the “chain of commerce” of the
product. Thus, secondary exposure plaintiffs generally
cannot claim that they or their directly exposed family
member bought any product from defendant, or that
defendant sold a product with asbestos to anyone, unless
the defendant was truly engaged in selling an asbestos-
containing product, in the ordinary sense of the word
“sell”. Just having an asbestos-containing product
around, or using it as part of the business, is not enough
to trigger products liability. The plaintiff would have to
sue for premises liability or ordinary negligence. And
there, Campbell would protect the non-seller from any
secondary-exposure liability.

Wesierski & Zurek LLP has litigated the secondary-
exposure issue and the attempts to get around it. If you
have any questions or face any challenges in this area,
please feel free to contact one of our partners to discuss.

- Paul J. Lipman

Lynne Rasmussen: Lynne Rasmussen graduated with
her Master’s Degree in social work from San Diego State
University and practiced as a social worker in a psychiatric
setting for two years before returning to school at Loyola
Law School where she earned her Juris Doctor in law. She
was admitted to practice law in California in 1984. In her 29
years as a practicing attorney, Lynne has represented both
plaintiffs and defendants in a wide array of civil litigation
and is particularly experienced in prosecuting and
defending appeals. Lynne is also admitted to practice
before the United States District Court, Central District of
California, the Ninth Circuit Court of Appeals and the
United States Supreme Court.

Ted Travis: Ted Travis has had substantial litigation
experience representing individual and institutional
plaintiffs and defendants in many different areas of law
and involving a multitude of situations, claims and
defenses. Mr. Travis has significant trial, appellate and
alternative dispute resolution experience in state and
federal courts. Ted’s interests outside of the legal
profession include: family; football; traveling; snorkeling;
hiking; biking; skiing; music; and, preservation and
promotion of quality of life issues.
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