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WHEN LYING IS FREE SPEECH WHICH TRUMPS PERSONAL
PROPERTY RIGHTS: LAW PROHIBITING A FALSE STATEMENT

MADE TO ENTER PRIVATE PROPERTY THAT CAUSES NO
DEFINITE HARM VIOLATES FIRST AMENDMENT

C
an a lie which is used to gain entryonto private property
be used to prevent potential criminal liability for
trespass? According to the 9th Circuit, lying to gain

entry onto private property implicates the First Amendment, and
therefore a statute criminalizing investigative journalists who lie to
gain entry onto private property was unconstitutional. In Animal
Legal Defense Fund v. Wasden, the Idaho legislature, in response to
an animal rights activist’s undercover video of animal cruelty and
abuse at a local dairy farm and the resultant outcry therefrom,
passed a law aimed at protecting Idaho farmers from wrongful
interference with their business operations and undercover
investigative reporting. The crime of interference with agricultural
production occurred when a person knowingly did one of four (4)
things at an agricultural facility: (1) entered by misrepresentation,
force, threat or trespass, (2) obtained records of the facility by
misrepresentation, force, threat or trespass, (3) gained employment
by misrepresentation, force, or threat with intent to cause damage
to the operations of the facility, or (4) entered and made an audio or
video of the facilities operations without express permission of the
owner or the authority of either the Court or law.

Idaho already had a valid trespass statute. It is neutral about
speech. In contrast, the statute being considered here focused on
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speech, and in particular speech that was directed to a certain kind of
content (gaining access to agricultural facilities to make exposes) and
that was a problem for this statute, as worded.

Interestingly, false statements can sometimes be protected under
the First Amendment. For example, if someone hurts another
monetarily with a lie, especially a lie that does not go to matters of
public interest, you can often sue the liar for defamation. Here, the
lie itself arguably caused no harm (the dissent disagreed - it caused
the harm of gaining access without true informed consent - but by
itself, the lie caused no immediate monetary damage, i.e., destruction
of property).

In deciding whether the lie caused harm, the court looked at the
four variations outlawed by the statute. Some of the decisions were
easy. The Court’s analysis focused on the nature of the speech that
the law aimed to prevent: i.e., false statements made for material gain
or advantage or that inflict harm. The Court quicklydecided that the
subsections prohibiting lying to obtain records, or lying to gain
employment with the intent to cause damage to the owner’s operation
of the business were constitutional, because lying which causes harm
or material gain is not protected by the FirstAmendment because the
prevaricator would gain a material benefit and/or inflict harm on the
owner. The Court was also quick in determining that the ban on
enteringand making audio or video of the facility’s operations without
permission was “content-based” on its face and thus impermissible
under the First Amendment.

However, the Court was not unanimous on its interpretation of
sub-part (1), the provision which prevented mere entry by
misrepresentation, force, threat or trespass. The Court noted that
the animal rights activists challenged only the “misrepresentation”
prong of the law and acknowledged that entry by force, threat, or
trespass would still constitute criminal activity. Again, by focusing
on the nature of the speech the law aimed to prevent the Court
concluded, that lying to gain mere entry to the facility was speech
that was protected under the First Amendment because the lie was
made without regard to material gain to the person seeking entry or
legal harm to the owner of the property. You can’t outlaw a category
of lies that could include lies that cause no harm - that’s just free
speech. For instance, the reason libel laws are constitutional is that
by definition, under the wording of the statutes, they only outlaw
lies that cause harm. Here, just outlawing lies to gain entry to
property was overbroad because supposedly there is not always
going to be harm just from going on someone’s property,

In making that ruling, the Court effectivelyminimized the owner’s
right of exclusive possession of the property. Many people feel that
it is automatically a harm to gain access to private property via a lie,
i.e., without true informed consent. The majority did not look at
things that way. The Court found that if the real purpose of the law
was just to prevent trespass in general, then the law could do it in a
way that does not implicate speech, and in fact Idaho already had a
general trespass law.

Continued on page 4

CALIFORNIA APPELLATE COURT
DENIES CLASS CERTIFICATION

FOR CLAIM THAT HOSPITAL
IMPROPERLY BILLED CHARGE-
MASTER RATES TO UNINSURED
PATIENTS - BILLING ISSUES ARE

INDIVIDUALIZED

The Fourth District Appellate Court in Kendall v.
Scripps Health affirmed a trial court’s denial for class

certification, concluding that Appellant Kendall had not
presented any substantial evidence showing there were
predominant common issues of law and fact among putative
class members. The trial court also concluded Kendall had
not shown there were objectively feasible ways of identifying
members of the proposed class.

Paul Kendall, an uninsured patient, asserted several types
of class-wide claims that challenged the billing and collection
practices of health facility, Scripps Health (“Scripps”),
operating an emergency room where he received treatment.
Kendall signed an agreement prior to receiving emergency
treatment stating that he was responsible for paying all billed
charges pursuant to Scripps’ Charge Description Master.
Scripps billed Kendall at the Charge Master rates for services
provided in the amount of $17,511. Kendall filed an action
against Scripps, seeking (1) declaratory relief on contract
interpretation theories under the Consumers Legal Remedies
Act (CLRA Civ. Code section 1750 et seq.) and the unfair
competition law (UCL; Bus. & Prof. Code, section 17200 et
seq.); and (2) injunctive relief and damages or restitution of
amounts charged to emergency care patients who do not
have insurance or similar governmental benefits, such as
Medicare or Medi-Cal. Kendall sought to limit Scripps to
billing or charging patients no more than the reasonable value
of the services rendered, and/or to establish that the listed
Charge Master rates were unconscionable as a matter of law.

Actual Injury or Damage. In support of Kendall’s claims,
Kendall provided declarations from expert witnesses giving
their opinions about usage of typical hospital billing systems
and the feasibility of identifying potential self-pay class
members. Scripps filed objections to Kendall’s expert
declarations, which both the trial court and appellate court
gave great deference to. Contrary to what Kendall was
claiming, Scripps could not run queries on a single system to
identify class members and establishing their entitlement to
recovery. Extensive manual review of other systems would

Continued on page 4
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HOTELROOM CAN BE SEARCHED BYPOLICE WITHOUTA
WARRANT WHERE OCCUPANT IS ON PROBATION OR
PAROLE. SHOULDA HOTEL COMPLYWITHA POLICE

REQUEST FORAWARRANTLESS SEARCH?

I
n the recent case of United States v. Steven Cervantes
(2017 - DJDAR 8965), Mr. Cervantes was serving the
last year of a three year sentence for non-violent

felonies under “mandatory supervision,” a form of conditional
release that is similar to parole. One of the conditions of this
arrangement, also similar to parole, was that he “submit your
person and property including any residence, premises,
container, or vehicle under your control, to search and seizure
at any time ... with or without a warrant.”

On the day in question, plaintiff and his girlfriend were
stopped for jaywalking in Huntington Beach. The officer
learned that he was on conditional release, which allowed
him to search the plaintiff. He searched Mr. Cervantes and
found a room key to theAyres Hotel in his pocket. Cervantes
said that he and his girlfriend were staying on the second
floor there, but he could not remember the room number.
Other than jaywalking, there was no reason to believe that
Mr. Cervantes was doing anything wrong.

After Mr. Cervantes left, the officer drove to the nearby
hotel to search the room without Mr. Cervantes’ knowledge.
The officer and his partner spoke to the front desk clerk who
confirmed that Mr. Cervantes’ girlfriend had used her credit
card to get a room for the two of them. Hotel employees let
the officers into the room. Cervantes and his girlfriend were
still out. The officer searched the room and all its contents
except for those which appeared to belong solely to the
woman. In plain view, they discovered counterfeit currency
and counterfeiting machinery. They later found Cervantes
and arrested him for counterfeiting. He was found guilty. On
appeal, Cervantes claimed that the search was illegal.

The Court of Appeal held that the search was not illegal
as to the police. It held that mandatory supervision is really
a form of probation, and the rules of probation are that the
“residence” or “premises” of someone on probation can be
searched. There is a slight difference between probation and
parole in these circumstances. If someone is on probation,
the probationer must have been guilty of a violent felony in
order for the police to have wide latitude to search a
probationer’s premises, residence or vehicle without a
warrant. With regard to parole, the parolee does not need to
have committed a violent felony in order for the police to

have wide latitude to search cars, premises, or residences
without a warrant. The court held that the mandatory
supervision here was more akin to parole than probation, and
therefore it didn’t matter that this conviction was for non-
violent felonies; the police could search his “premises” or
“residence” without a warrant.

Next, the Court held that it did not matter that it was his
girlfriend who purchased the room on her own credit card.
The issue was whether the officers had probable cause to
believe that the hotel room was under Cervantes’ control.
The Court held they did have probable cause to think he had
control of the premises. First he told the officers that he and
his girlfriend were renting the room together. While it was
true that she paid for the room with her own credit card, she
and Cervantes checked in together as a couple, as co-
occupants. That fact was confirmed by Cervantes’ possession
of a key to the room, and by Cervantes informing the police
that his belongings were inside the room.

Finally, while the hotel room was not a “residence” (it
might have been had he been homeless or had no other place
to stay but he did in fact have a regular residence elsewhere),
it did qualify as a “premises,” leaving the sole issue as whether
it was a premises under his control. As noted, he had a key,
he was a co-occupant, he had his belongings there, and he
told police that he and his girlfriend were renting the room
together. Accordingly, the police had probable cause to
believe that the premises were under his control, and the
warrantless, suspicionless search of the parolee was valid.

The Court noted that a previous case had regarded a motel
room as a “residence” in that particular case, but in that case,
the probationer was otherwise homeless so it made sense to
regard his temporary quarters at the motel as his residence.
“A hotel room is not ordinarily a residence” according to the
Cervantes case. However, it is clearly a “premises.” A
warrantless, suspicionless search can be made of a parolee’s
“premises” if that is part of the agreed upon terms of probation.

As to hotel liability, the court did not address the right of
police to warrantless search a parolee’s hotel room without
the hotel owner’s consent or hotel liability for allowing a

Continued on page 4
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warrantless search that turns out to be illegal. This is an
evolving area of law. Hotel guests have a more limited
“reasonable expectation of privacy” in a hotel room than in
their homes, but they do have some. Because of the guests’
Fourth Amendment rights, police generally need a warrant to
search a guest’s hotel room. Ahotel normally should and will
honor a search warrant. But what if the police have no warrant,
and merely ask for cooperation from the hotel, i.e., the room
key? Though the urge to cooperate with a warrantless request
comes from good intentions, it may expose the hotel to
invasion of privacy claims. It has been held that hotel
employees do not have the guest’s implied permission to
consent to a warrantless search. On the other hand, hotels
can certainly report activity to the police, who may then be
able to obtain a warrant on that basis. The hotel then has to
comply with the warrant. The litigation privilege protects
mere reports to police, even if mistaken, as long as the hotel
takes no action beyond mere reporting. If your hotel claim
involves such issues, feel free to contact Paul J. Lipman at
Wesierski & Zurek LLP to discuss.

- Paul J. Lipman

In a split panel dissent, Circuit Judge Bea narrowed the scope of
the ruling by stating that the Court’s analysis of the subsection
which prohibited entry by misrepresentation was misplaced and no
FirstAmendment concerns were in play because the law focused on
the conduct of knowinglyentering an agricultural facility through the
use of lie and not the speech (the act of lying itself). The dissent
continued that even if free speech concerns were at issue, the act of
lying to gain entry does always cause a harm, namely it gives the liar
the material gain of entry onto the property which in and of itself is
an injury to the owner’s legally recognizable property right - the
right of an owner of real property to exclusive possession of his land
and to exclude all others from entry.

So what does this mean to the owner of the private property?
The Court has essentiallycreated an exception to the law of trespass
based on whether the person entering land uses false speech to gain
“consent” to enter private property. In general, the law is not usually
so receptive to the idea of consent obtained by trickery being true
consent, or to the idea that violating the boundaries of one’s land or
body is “harmless” if no specific destruction can be identified beyond
the abstract violation of one’s rights. If you are a business owner
who finds himself facing the issue of whistleblower activity and
undercover investigative reporting, feel free to contact the attorneys
at Wesierski & Zurek, LLP to evaluate your options.

- Delmas A. Woodds
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be necessary to get the desired information with respect to
over one million emergency department encounters during
the time periods at issue.

In addition to the class action requirements set forth in
Code of Civil Procedure section 382, the CLRA also requires
consideration of whether it is impracticable to bring all
members of the class before the Court. Relief under the CLRA
is specifically limited to those who suffer damage, making
causation a necessary element of proof. Accordingly,
plaintiffs in a CLRA action must show not only that a
defendant’s conduct was deceptive, but that the deception
caused them harm. The Court found that Kendall failed to
establish that all class members were ‘damaged’ simply by
receiving a bill with the Charge Master rates, noting that,
once a patient is discharged from the emergency room, the
first billing item that the patient would get would be an informal
statement that has no charges, payments, or adjustments on
it - not really a “bill”. Scripps’ expert witness explained that
because of the complexity of the financial adjustments
required, Scripps would have to conduct an individual inquiry
into hundreds of thousands of patients’ records to figure out
what a patient paid for his/her encounter, if anything, to
determine whether the patient later qualified for governmental
assistance programs, and to what extent a patient was offered
and accepted any discount based on financial assistance or
charity, as well as any resulting payments, if any. Because
Kendall could not explain how potential self-pay class
members, who have claims of injury from their receipt of bills
containing allegedly excessive Charge Master amounts, can
be found through methods he suggested, the Appellate Court
affirmed the trial court’s determination that Kendall did not
show the existence of a reasonable method “to ascertain
who has claims and who does not without an individualized
analysis of each patient’s payment record.” It is worth noting
that the Court discussed how Scripps is not required to
change their computer systems or programs in order to better
identify patients’ ultimate charges and payments. It begs the
question: what incentive is there, then, for emergency
treatment providers’ to update what appears to be a complex
and outdated system?

- Gina Huber
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