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CALIFORNIAIMPOSESANAFFIRMATIVE DUTY OF
REASONABLENESS UPON HOTELSTAFF MEMBERS WHEN

CONDUCTINGASTANDARD WELFARE CHECK

I
n the recent case of Priscilla O’Malley v.
Hospitality Staffing Solutions, the appellate
court reversed Defendant’s summary judgment.

The appellate court reasoned that there were triable
issues of disputed facts concerning the hotel’s alleged
breach and causation regarding the employee checking
on the welfare of a guest, in her room, since Defendant’s
undertaking to check allegedly placed Plaintiff in a
worse position by inducing reliance from her husband.

Priscilla O’Malley arrived alone at Capistrano Beach
Hotel in the late afternoon. Michael O’Malley, her
husband, frequently kept in touch with Priscilla
throughout the day. However, in the evening, Michael
O’Malley was unable to contact Priscilla after
repeatedly calling her cell phone, which caused Michael
to request Kora Mann, a hotel employee, to send
someone to Priscilla’s room in order to check and see if
Priscilla was there and if she was okay. Saul Ramos,
an employee by Hospitality Staffing Solutions LLC and
an agent of Capistrano Beach Hotel, was instructed by
Ms. Mann to conduct a standard welfare check.

Saul Ramos went to the room, knocked on the door
several times and announced “maintenance” with no
response. Mr. Ramos opened the door, took one step
into the room, noticed the lights were off, and called out
asking if anyone was in there. Mr. Ramos returned and
told Ms. Mann that no one was in the room and
Ms. Mann relayed the information to her husband that
Priscilla was not in the room.

Thereafter, Michael continued to call Priscilla
several times until 4:00 a.m. the next morning to no

avail. Eventually, Michael arrived at the hotel, entered
the room, and noticed both the bedroom and bathroom
lights were on. After entering the room, Michael was
able to hear labored breathing and saw Priscilla lying
on the living roomfloor suffering from a brain aneurism.

Based on those facts, Priscilla brought a cause of
action against HospitalityStaffingSolutions, LLC under
the theory of negligence. As a general rule, a person
who has not created a peril is not liable in tort for
failing to take affirmative action unless one undertakes
to aid another and fails to exercise due care by
1) increasing the risk of harm or 2) if the harm is
suffered because the other relied on the undertaking.
A famous example is taught at law schools. If you, as
a professional swimmer, see a stranger in trouble in
the water, there is no legal liability for watching him
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drown and doing nothing, unless there was a prior
relationship, which would give rise to a legal duty.
But if you do decide to help, you can’t do so negligently
in a way that makes his position worse.

The underlying issue in the lawsuit was whether
Mr. Ramos undertook a duty that worsened Priscilla’s
condition or if Michael detrimentally relied on
Mr. Ramos’ conduct which ultimately caused harm
to Plaintiff. The Appellate Court reasoned that since
Mr. Ramos was alerted to the apparent urgency of
Michael’s request and the risk that Priscilla may have
been lying incapacitated somewhere in the hotel room
(beyond the threshold of the front door) it may have
been reasonably foreseeable that she was hidden
from view and that he needed to enter. Therefore,
the scope of Ramos’ duty may have been more than
simply opening the door and peering inside what
Mr. Ramos claimed was a dark room. As a result,
the court found that a reasonable trier of fact might
infer that because the husband was relying on him
for information, Mr. Ramos assumed an affirmative
duty to reasonably check on whether Priscilla was in
her hotel room and the risk that Priscilla was
incapacitated and needed assistance may have been
reasonably foreseeable.

The appellate court found that Michael
detrimentally relied on Ramos’ representation that
Priscilla was not in the room, and the delay of coming
to the hotel heightened Priscilla’s injuries. In
conclusion, a trier of fact may ultimately decide that
some portion of Priscilla’s injuries were the result of
a lack of reasonable care exercised by Ramos under
a negligent undertaking theory of liability.

In making this ruling, the Court has unfortunately
made it arguably unreasonable for hotel staff members
to do and say what they normally would have done
when conducting a welfare check. Hopefully this
case will be narrowly construed.

- Allen Amarkarian

CALIFORNIA APPELLATE
COURT OVERTURNS

DISQUALIFICATION ORDER,
HOLDING THAT AUTOMATIC

DISQUALIFICATION OF A LAW
FIRM IS NOT REQUIRED, BUT IS A

PRESUMPTION SUBJECT TO
REBUTTAL

T
he Fourth DistrictAppellate Court in California
Self-Insurer’s Security Fund, et al. v. The
Superior Court of Orange County, Activcare

Living, et al. overturned a trial court’s order disqualifying
an entire law firm based on one attorney’s conflict of
interest, concluding that automatic disqualification of the
entire law firm is not required, but rather that
disqualification is a presumption subject to rebuttal.

In November 2013, California Self-Insurer’s Security
Fund (the Fund) filed suit against 304 members of The
Healthcare Industry Self-Insurance Program (the
Program). The Fund was represented in the litigation by
the law firm Nixon Peabody. Two of the members of the
Program were represented by the law firm Michelman &
Robinson, LLP (M&R). On February 1, 2017, Andrew
Selesnick, one of the attorneys at M&R, left and began
working for Nixon Peabody. Nixon Peabody was
promptly informed of the potential conflict as a result of
hiring Selesnick. Thus, on March 8, 2017, Selesnick and
Nixon Peabody “parted ways”. The Program nevertheless
filed a Motion to Disqualify the entire Nixon Peabody
firm from representing the Fund in the litigation.

In support of its Motion to Disqualify, the Program
argued that Selesnick performed work for M&R in the
same action, and as a result, the entire Nixon Peabody
firm had to be disqualified as a matter of law. In response,
Nixon Peabody argued that Selesnick did not have
confidential information relevant to the litigation. It further
argued that Selesnick was hired to work in the Los
Angeles office of the firm, while the litigation was being
handled in the San Francisco office, and that it had put
an “ethical wall” in place. In support of this argument,
every member of Nixon Peabody’s litigation team filed a
Declaration stating that Selesnick had not provided them

Continued on page 4
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CALCULATION OFMEDI-CALLIENS IN MEDICAL
MALPRACTICE SETTLEMENTS

F
ailing to apportion the amount of damages
between medical expenses and other
damages in a settlement agreement could

leave the parties at the mercy of the trial court for
apportionment.

Mr. Martinez brought a medical malpractice case
againsthisdoctorwhofailed to treatan infection,which
resulted in surgery and permanent injury. He applied
for and received Medi-Cal payments to cover the
actual cost of care in the amount of $86,676.46.
Mr. Martinez and the negligent physician then settled
the matter for $150,000, but the settlement agreement
made no apportionment for damages between
economic and non-economic damages (pain and
suffering). The Department of Health Care Services
("theDepartment")assertedalienagainst thesettlement
for the full cost of medical care. When the Department
and Mr.Martinez wereunable tosuccessfullynegotiate
the amount of the lien, the trial court made the
determination by adding $250,000, the maximum
amount of noneconomic damages allowed under the
Medical InjuryCompensationReformAct("MICRA"),
to the lien amount, for a total of $366,676.46, and
then calculating the percentage of that number which
the $150,000 settlement would be (45%). The court
then awarded the Department $39,004.41, or 45% of
itsclaim.

Mr. Martinez appealed, contending that the court
had erred because the actual value of his case was $3
million, and thecourt had not consideredhis future lost
wages claims. Both contentions were rejected by the
SecondAppellateDistrict Court. TheAppellate Court
held that Mr. Martinez had not presented evidence to
support a loss of earnings claim, and that his claim for
noneconomic damages in excess of the MICRA limit
was "unsupportable"and not a rational approach under

Arkansas Department of Health and Human
Services v. Ahlborn (2006) 547 U.S. 268. The
Appellate Court then examined the relationship
between the holding in Ahlborn and MICRA for
purposes of allocating damages.

Citing to Ahlborn, the Appellate Court
emphasized that "the entire settlement is not subject
to Medicaid reimbursement, but only that portion of
thesettlementattributabletomedicalbenefits."Under
Ahlborn, a Medi-Cal lien can only be repaid from
theamountofdamages thatrepresentmedicalbenefits,
not general or other damages. Ahlborn "does not
mandate a particular formula for allocating medical
benefits where the settlement makes no such
allocation,"butonlyrequiresacourt totakea"rational
approach" to determining an allocation.

The Appellate Court found the trial court’s
determinationof thedamage allocationandreduction
of the lien amount made use ofa "rational approach".
Medi-Cal’s lien claim was reduced in proportion to
the ratioof thesettlementamount to the"fullvalue"of
Mr. Martinez’s claim. However, theAppellate Court
found the trial court erred in failing to reduce the
amount of the lien by 25 percent for attorney’s fees.

Martinez v. Department of Health Care
Services provides a novel technique in allocating
medical and noneconomic damages. It is also a
reminder of the importance of allocating medical
damages and noneconomic damages in settlement
agreements where liens are involved.

- Michelle Prescott
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Kathryn Harvey. Kathryn Harvey is a seasoned attor-
ney, practicing for over a decade in the areas of civil and
business litigation. In her time as a litigator, Ms. Harvey has
represented a wide range of clients in both state and federal
court, from both a Plaintiff and Defense prospective. A true
advocate for her clients, Ms. Harvey has litigated in such
diverse areas of law as breach of contract, 17200, consumer
protection, personal injury, sexual harassment, legal malprac-
tice, trade secrets and auto liability. She has taken on some
of the largest companies in the world, including prosecuting
national class action cases against billion dollar companies.
Ms. Harvey has also championed a number of wrongful death
and consumer fraud cases against major automotive manu-
facturers.

Ms. Harvey’s dedication to her clients has paid off.
For three years in a row, Ms. Harvey achieved the honor of
being named to Southern California Rising Stars - a distinc-
tion given to those attorneys who are under 40 and have
demonstrated remarkable excellence in the profession. The
Rising Stars distinction is limited to just 2.5 percent of the
attorneys under 40 in the state.

Prior to joining Wesierski & Zurek LLP, Ms. Harvey
earned her Bachelor of Arts degree in Social Science for
Education from San Diego State University in 1999. After
graduating from San Diego State, Ms. Harvey spent a year
working on the Mississippi Queen, a steamboat cruising
along the Mississippi, Ohio and Tennessee Rivers. Upon
returning to San Diego, Ms. Harvey attended the University
of San Diego School of Law, graduating in 2005 in the top of
her class.

While attending law school, Ms. Harvey received hon-
ors for representing indigent clients at the school’s Civil
Law Clinic. Harvey was also named “Best Advocate” in her
legal research and writing class and was a member of Phi
Delta Phi, an honors legal society.

NEW AT WESIERSKI & ZUREK
with any confidential information related to the case. The
trial court rejected Nixon Peabody’s argument, finding
the “ethical wall” insufficient, and holding that when an
attorney switches sides, disqualification of his or her entire
law firm is mandatory.

In reviewing the trial court’s decision, the appellate
court recognized that where an attorney switches sides
in a case, the attorney must be disqualified automatically.
It further recognized that as a general rule, where an
attorney is disqualified from representation, the entire law
firm should also be vicariously disqualified. The court
therefore recognized that if Selesnick had continued to
work at Nixon Peabody, there would be no question that
the firm should be vicariously disqualified. However, the
appellate court questioned whether vicarious
disqualification was merited when the conflicted attorney
no longer works for the firm, especially when, as here,
the attorney was only with the firm for a brief period.

In analyzing vicarious disqualification of an entire
firm, the court noted that the rule of vicarious
disqualification was previously based on the notion that
attorneys practicing law in the same firm typically share
their client’s confidential information. However, the court
recognized that the changing landscape of law firms may
require a change in this notion. For example, the court
recognized that a growth in “mega-firms” - large law
firms with branch offices nationwide, where attorneys
may not even know other members of the same firm -
diminished the need for the automatic disqualification of
an entire law firm based on a single attorney’s conflict.
This is particularly true when the conflicted attorney is
no longer employed by the firm sought to be disqualified.
The court thus held that automatic disqualification of a
law firm is no longer required when the conflicted attorney
has left the law firm. Instead, the court held that
disqualification is a presumption, subject to rebuttal based
on the individual facts of the case.

The appellate court’s decision in California Self-
Insurer’s Security Fund, et al. v. The Superior Court of
Orange County, Activcare Living, et al. is a step forward
in protecting a client’s right to retain counsel of their
choice to represent them; a right that is particularly
important when retaining mid- to large-sized law firms in
California.

- Kathryn J. Harvey
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