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APROPERTY OWNER WHO HIRESAN INDEPENDENT
CONTRACTOR IS GENERALLY NOT LIABLE FOR INJURIES OF

ITS INDEPENDENT CONTRACTOR’S WORKER

I
n Delgadillo v. Television Ctr., Inc., 20 Cal. App.
5th 1078 (2018), a California appellate court
recently held that an owner of property and hirer

is not liable for injuries to an employee of an independent
contractor for the owner’s passive omissions. The Court
of Appeal, Second District clarified and expanded the
longstanding Privette doctrine, and additionally held that
safety regulations under Cal-OSHA or otherwise may be
impliedly delegated by a hirer to its independent contractors
with regard to the safety of the contractor’s employees.
This case is beneficial to property owners who hire
independent contractors. It creates a shield for property
owners against liability issues regarding on the job injuries
suffered by the employees of the independent contractors.

The appellate court found that the building owner
was not liable for the fatal fall of the window washer
notwithstanding the building’s lack of structural roof
anchors mandated by statute. Plaintiffs Luz Elena
Delgadillo, Christian Franco, and Valeria Franco (plaintiffs)
are the surviving wife and children, respectively, of Salvador
Franco (decedent). Decedent fell to his death while washing
windows on a three-story commercial building owned by
defendant Television Center, Inc. (TCI) in Hollywood,
California (the building).

In 2011, TCI contracted with Chamberlin Building
Services (CBS), a licensed contractor, to wash the building’s
windows. Decedent worked as a supervisor/window cleaner
for CBS. On June 20, 2011, while decedent was washing the
windows of the building, his rigging for his Controlled
Descent Apparatus gave way causing him to fall to his
death approximately fifty (50) feet below to the concrete.

The operative complaint brought by decedent’s wife
and children alleged that TCI failed to install structural roof
anchors to the building, as required by statute, to which a
descent apparatus could be attached, in violation of

sections 7325 through 7332 of the Labor Code, section 3286,
subdivision (a)(4), of title 8 of Cal. Code of Regulations, a
Health and Safety Code and a LosAngeles Municipal Code,
with causes of action for negligence and negligence per se.

TCI filed a motion for summary judgment on the
grounds that the action was barred under Privette v. Superior
Court (1993) 5 Cal.4th 689 and its progeny of cases because
TCI did not control the manner in which work would be
performed. Decedent's family, in opposition cited McKown v.
Wal-Mart Stores, Inc. (2002) 27 Cal.4th 219, arguing that the
building did not have structural roof anchors and TCI was
responsible for providing defective tools and equipment to
an employee of CBS. The trial court granted TCI’s motion for
summary judgment concluding that TCI did not “retain
control” over CBS's washing of the windows and the
structural roof anchors were not ”equipment” under the
McKown case. The plaintiffs appealed. However the Court
ofAppeal found that the trial court properly granted summary
judgment to the defendant, stating:
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PLAINTIFF’S BURDEN ON CAUSATION ON MSJ

I
n the case of Augustin Leyva v. Abel
Garcia, the Court addressed plaintiff’s
burden on causation in apremises liability

action to survive summary judgment. In Levya,
plaintiffs livedinanupstairsapartmentwhichcaught
fire and caused injuries and damages to the tenants.
Both parties’ experts determined that it was
uncertain as to whether the cause of the ignition of
the firewas theheatermalfunctioningor the ignition
of some highly combustible materials that were
placed too close to the heater. The building owner
moved for summary judgment based on the fact
that the plaintiffs were unable to provide any
evidence of causation of the fire.

The Court started its analysis by setting out
therelevantCalifornia lawwhichstates thatonMSJ,
defendant has the burden of initially showing by
competent evidence the non-existence of a triable
issue of material fact. If the defendant is able to
meet thatburden, the burden thenshifts to plaintiffs
to show evidence demonstrating a triable issue of
material fact exists. The Court stated that under
California law, thedefendant can shift the burden to
the plaintiff byone of two ways: either (1) negating
an element of the plaintiffs’ case or (2) showing that
the plaintiffs lack evidence, i.e., that plaintiffs do
not possess and cannot reasonably obtain, needed
evidence. Under the second theory, the owner’s
showing may consists of deposition testimony of
theplaintiffs’witnesses,theplaintiffs’factuallydevoid
discovery responses, or admission by the plaintiffs
in either response to request for admission or
deposition that plaintiffs have not discovered
anything that supports an essential element of the
cause of action. The factually devoid discovery
responses would allow the Court to infer that the
absence ofevidencemeans that theplaintiffs cannot

establish an essential element of the cause of action
sued upon.

In Leyva, the owner argued that plaintiffs could
not prove causation because the evidence as to the
precise cause of the fire was not known or not
determinable. Thus, the owner sought to attack the
causation element of the plaintiffs’ case by showing
that plaintiffs could not show that theowner's actions
wereasubstantial factorinbringingabout theplaintiffs’
harm. The Court stated that “a mere possibility” of
causation is not enough, pure speculation or
conjecture is insufficient and if the probabilities are
evenlybalanced, it is the dutyof the Court to direct a
verdict for the defendant. Under the evidence
presented, the two experts could not determine the
cause of the fire and at best, narrowed down the
possibilities to one of two possible scenarios. This
evidence shifted the burden to plaintiffs to produce
evidence which showed there was a triable issue of
fact. Simplyput, itwasup to the plaintiffs toestablish
bynon-speculativeevidence, some actual causal link
between plaintiffs' injuries and the defendant’sact (or
omission). Plaintiffs,whodidnot fileanyevidence in
opposition to the motion, simplyargued that a triable
issue of fact existed based on potential inferences
that could be drawn from the defendant's evidence.

The Court rejected that argument and stated
that a reasonable inference cannot be based on a
mere possibility of causal connection and they will
notbedrawnoutof“thinair.” TheCourt also rejected
two other claims of the plaintiffs (namely, failure to
warn and the combustible materials were placed too
close to the heater) because the plaintiffs either did
notpleadfactsinthecomplaintwhichreflectedafailure
to warn theory or the theory of the owner’s liability
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APPELLATE COURT ALLOWS
LIABILITY FOR HIRERS OF

INJURED CONTRACTORS AND
THEIR EMPLOYEES UNDER
LIMITED CIRCUMSTANCES

T
his case presents an exception to the general rule of
non-liability, illustrated by the Delgadillo case
discussed on Page 1. In the recent case of Luis

Gonzalez v. John R. Mathis (2018 -DJDR 1305), Plaintiff Luis
Gonzalez (“Mr. Gonzalez”) was an independent contractor that
owned Hollywood Hills Window Cleaning and advertised itself as
a specialist in “hard to reach windows and skylights.” His hirer,
Defendant John R. Mathis (“Mr. Mathis”), owned a home with
an indoor pool located in the northwest corner of the home that
was covered by a large round skylight. The section of the roof that
was west of the skylight was divided by a three foot parapet wall
that was parallel to the skylight. The section of the roof that was
east of the skylight was partially obstructed by ventilation pipes
and mechanical equipment.Aladder to access the roof was attached
to the west side of the house near the start of the parapet wall.

On the day of the incident, Mr. Gonzalez’s employees were
on Mr. Mathis’ roof cleaning the skylight when Mr. Mathis’
housekeeper told Mr. Gonzalez to tell his employees to use less
water because the water was leaking into the home. Mr. Gonzalez
then climbed up to the roof using the ladder and walked along the
ledge of a parapet wall to speak to his employees. On the way
back to the ladder, while walking along the ledge, Mr. Gonzalez
lost his footing and fell off the roof. For five years prior to the
incident, Mr. Mathis’ housekeeper had hired Mr. Gonzalez to
clean the skylight and to provide other services which made
Mr. Gonzalez very familiar with the roof. Mr. Gonzalez then filed
a negligence action against Mr. Mathis and alleged, among other
things, that he was unable to walk inside the roof’s parapet wall
due to equipment in that area that did not allow him to fit through
there, forcing him to walk on the ledge.

After the suit was filed, Mr. Mathis filed a motion for
summary judgment arguing that Mr. Gonzalez’s claims were
precluded under the general rule that prohibits independent
contractors and their employees from suing a hirer for workplace
injuries and that the exceptions to the rule did not apply. The
narrow exceptions to the general rule are 1) when a hirer retained
control of the contractor’s work in a way that contributed to the
injury, and 2) when a hirer failed to warn the contractor of a known
but concealed hazardous condition. Mr. Mathis argued that the
exceptions did not apply because Mr. Gonzalez was not told how
to clean the skylight (no retained control) and Mr. Gonzalez knew
of the dangerous condition on the roof (no concealed hazard). In
his reply to the motion for summary judgment, Mr. Gonzalez
admitted that he was a contractor and that the general rule applied,
but argued that there were issues of material facts as to the

exceptions to the general rule. Mr. Gonzalez argued that Kinsman v.
Unocol Corp. provides that a hirer can be liable to a contractor if an
open and known hazard could not be remedied through the adoption
of reasonable safety precautions by the contractor. The trial court
granted Mr. Mathis’ motion for summary judgment based on its
conclusion that the exceptions to the general rule were not met.
The trial court held that 1) the housekeeper’s request to
Mr. Gonzalez to tell his men to use less water did not establish
Mr. Mathis retained control over the worksite and 2) that the
dangerous condition was not concealed because Mr. Gonzalez was
aware of the dangerous condition. Plaintiff then appealed.

However, the Court of Appeals reversed the trial court’s
ruling after taking an extensive look at the general rule and its
exceptions. In particular, it divided up the concealed or open
hazard rule into two situations. The Court found two types of
hazards for the second exception of whether a hirer failed to warn
the contractor of a hazardous condition. The first type of hazard is
a known hazard to the hirer that is concealed from the contractor.
The second type of hazard is a known to the hirer and open hazard
that a contractor can avoid by adopting reasonable safety
precautions.

It was acknowledged that Mr. Gonzalez knew of the hazard
and that the ledge lacked safety features. The facts the Court
analyzed against the known and open hazard rule was
Mr. Gonzalez’s testimony that in order to do his job, he was unable
to avoid walking along the exposed ledge because plumbing and
mechanical equipment prevented him from walking inside the
parapet wall. It is not a “reasonable” safety precaution to avoid a
hazard if you cannot do your job without encountering the hazard.
The Court also reviewed Mr. Mathis’ counter evidence, a video
and photographs taken three years after the incident that depicts
several individuals maneuveringaroundtheplumbingandmechanical
equipment between the ledge and the skylight without incident. In
reviewing the reasonable safety precautions that a contractor can
adopt to avoid a known and open hazard, the Court deferred to
case law that establishes that the “reasonableness” of a party’s
actions are questions for the jury to decide and cannot be resolved
by summary judgement. In addition, the Court found that video
and photographs made three years after the incident did not
conclusively establish Mr. Gonzalez could have reasonably used a
safer route because Mr. Mathis did not present any evidence that
the video depicted the same conditions as of the day of the incident.
For that reason, the court held that the video and photographs
made three years after the incident alone could not establish as a
matter of law that Mr. Gonzalez could have avoided the known
hazard.

What does the Court of Appeals ruling mean to hirers of
contractors? Simply put, there is an exception to the usual rule of
non-liability. Hirers can be held liable when contractors or its
employees are exposed to known hazards that cannot be reasonably
avoided by the worker.

- Rosa M. Bugarin
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“We nonetheless do not agree that there were triable
issues as to whether TCI’s breach of its statutory duties
gave rise to liability not barred by the Privette doctrine. To
the contrary, SeaBright compels the conclusion that when
TCI hired CBS, an independent contractor, to provide
window washing services, it delegated to CBS its duty to
provide a safe workplace for CBS’s employees.Accordingly,
TCI’s alleged breach of a statutory duty to provide safety
anchors did not give rise to rise to liability to decedent or
his survivors.” (Delgadillo v. Television Ctr., Inc., 20 Cal.
App. 5th 1078, 1090 (Ct.App. 2018), review filed (Apr. 2,
2018.)

The Court of Appeal affirmed relying on Privette
and its progeny which previously held that when a property
owner hires an independent contractor, the property owner
is not liable for injuries sustained by the contractor’s
employees unless the defendant’s affirmative conduct (as
opposed to passive negligence) contributed to the injuries.
In Delgadillo, the undisputed evidence was that TCI did
not direct how the window washing should be done nor
otherwise interfere with the means or methods of
accomplishing the work.

Defenses to lawsuits have been expanded for
property owners who hire independent contractors which
is beneficial and significant. Wesierski & Zurek LLP
commonly handles and wins workplace construction claims
and has specific expertise in the issues outlined in this
article. As in this case, Wesierski & Zurek LLP can guide
the case to a pretrial win where the facts show that a motion
for summary judgment is appropriate.

- Mary E. Bevins

was based on conjecture and speculation because
plaintiffs failed to put forth any evidence to support
theirargument.

For property owners, this decision further
sharpened a sword in the arsenal used to fight
unmeritorious claims of personal injury when the
owner’s liability is questionable or non-existent. If
you are, or are the insurer of, a property owner who
is looking to fight unmeritorious premises liability
claims, let the attorneys at Wesierski & Zurek help
you.

- Delmas A. Woods

SEMINARS

We have interesting and informative seminars
available on a wide varietyof legal topics. We can
also customize a seminar to fit your needs. Topics
include:

• Pre-Trial Discovery
• Everything You Ever Wanted to Know

about Trial but Were Afraid to Ask
• Restaurant / Hotel Liability
• Premises Liability
• School Bus Liability
• Sexual Harassment

If you would like to schedule a seminar, please
contact Paul J. Lipman at (213) 627-2300 .
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Allen Amarkarian. Allen Amarkarian is an
associate with Wesierski & Zurek LLP. Prior to
joining Wesierski & Zurek,Allen attended the
Universityof California, Riverside and received
his Bachelor of Arts degree in Film & Visual
Culture in 2009. Allen earned his Juris Doctor
degree from Whittier Law School in 2016 and
was admitted to the California Bar in December
2017.


