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THE CALIFORNIASUPREME COURT: EMPLOYERS
CANNOT RELYONA“DE MINIMUS” EXCEPTION TO

NOT PAY FOR SMALLAMOUNTS OF OFF-THE-CLOCK
WORK; POSSIBLE EXCEPTIONS

I
magine you are a shift supervisor at a
Starbucks. Your shift has just concluded and
you have clocked out. Once off the clock,

you proceed to the back room to initiate closing
procedures on the store's computer. You then bring in
some patio furniture left outside, activate the store's
alarm system, lock the doors, and escort your employees
to their cars. This routine is expected of you and takes
you approximately five minutes to complete. The same
routine repeats itself at the end of each one of your
shifts. When you receive your bi-weekly paycheck,
you observe that you have been compensated for the
80 hours on your time card, but have received nothing
for the 50 minutes combined total of closing procedures.
Are you satisfied? What do you do? As the employer,
how do you react when approached by this employee?

In 2012, Douglas Troester, a non-exempt shift
supervisor at a LosAngeles Starbucks, was faced with
this exact scenario. Mr. Troester was not satisfied
and acted on behalf of a putative class of all
nonmanagerial California employees of defendant
Starbucks Corporation (Starbucks) who performed
store closing tasks from mid-2009 to October 2010.
He filed suit alleging that Starbucks violated the
California Labor Code by failing to compensate him
for approximately 12 hours and 50 minutes of work-
related activities performed while off the clock totaling
about $102.67. He filed a class action suit under the
California Labor Code for failure to pay minimum and
overtime wages, failure to provide accurate written
wage statements, and failure to timely pay all final
wages.

Starbucks filed a Motion for Summary Judgment
citing the de minimis doctrine and seeking dismissal
of the case. The trial court agreed and dismissed the
case deciding that the administrative burden of
accounting for the additional time would be too great.
The decision was appealed to the California Supreme
Court on the grounds that California law does not
recognize the de minimis exception. The California
Supreme Court agreed and overturned the trial court’s
decision.

In short, the de minimis doctrine stands for the
premise that employees do not need to be
compensated for trivially small amounts of working
time conducted off the clock. In its decision, the
California Supreme Court explained the doctrine as
"an application of the maxim de minimis non curat
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lex, which means "[t]he law does not concern itself
with trifles.” Troester v. Starbucks Corp. (2018) 5
Cal.5th 829, 835 [235 Cal.Rptr.3d 820, 822, 421 P.3d
1114, 1116], as modified on denial of reh’g (Aug. 29,
2018). Historically, Federal Courts have applied the
de minimis doctrine to excuse the payment of wages
for small amounts of time worked off the clock by
employees. The reasoning has always been that
recording such small increments of time (sometimes
as much as 15 minutes per shift) was administratively
difficult to record.

The California Supreme Court opined in Troester
that California’s wage and hour laws have not adopted
the de minimis doctrine found in the Federal Fair
Labor Standards Act ("FLSA"). However, the Court
declined to "decide whether there are circumstances
where compensable time is so minute or irregular that
it is unreasonable to expect the time to be recorded"
Id., leaving open the possibility of the doctrine's
application under the right set of facts. The balancing
that the Court undertook was that of protecting
workers from being denied compensation for minutes
they regularly spend on work-related tasks, and
shielding employers from being required to measure
every last morsel of employees' time.

In her concurring opinion, Justice Leondra
Kruger provided some helpful scenarios where the
de minimis doctrine might apply:

1. An employer requires workers to turn on
their computers and log in to an application to start
their shifts. Ordinarily this process takes no more
than a minute, but on rare and unpredictable occasions
a software glitch delays log-ins for as long as 2-3
minutes.

2. An employer ordinarily distributes work
schedules and schedule changes during working hours
at the place of employment. But occasionally
employees are notified of schedule changes by e-
mail or text message during their off hours and are
expected to read and acknowledge the messages.

3. After their shifts have ended, employees
in a retail store sometimes remain in the store for
several minutes waiting for transportation. On
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occasion, a customer will ask a waiting employee a
question, not realizing the employee is off duty. The
employee - with the employer's knowledge - spends 1-
2 minutes helping the customer.

Id. at 854. Employers should use these examples as a
guideline when crafting policies and procedures and
determining how to effectively, and legally, account for
employee time.

The Court also considered technological trends
when assessing the practicality of accounting for minute
portions of employees time. The Court opined that
employers are better situated to develop alternatives to
capture small amounts of regularly occurring work,
adding that "technical advances [such as] smartphones,
tablets, and other devices" makes it easier to account
for all employee time. Id. at 846. The Court suggested
some measures employers could implement to avoid any
potential issues, including:

Continued on page 4
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NEW CASE HOLDS THAT PAGA PLAINTIFFS DO NOT HAVE
TO SHOW INJURYTO RECOVER CIVILPENALTIES FOR

LABOR CODE VIOLATIONS IN REPRESENTATIVEACTIONS,
EVEN THOUGH INDIVIDUALPLAINTIFFS DO HAVE TO SHOW

INTENTAND INJURY IF SUING JUST FOR THEMSELVES

I
n the recent case of Terri Raines v. Costal
Pacific Food Distributors, Inc. (“Coastal
Pacific”), plaintiff sued her employer for

violation of the Labor Code (failure to state the overtime
rate on the paycheck’s itemized wage statement), both
in her individual capacity, and as a PAGArepresentative
in an enforcement action on behalf of the public. The
defendant employer initially won a summaryadjudication
based on the fact that even though plaintiff employee
could prove a technical Labor Code violation, she could
not show any injury. The employer’s win was upheld
as far as plaintiff’s personal suit, but reversed in
plaintiff’s favor as to the representative (PAGA) claim.
The court of appeal held that (a) an individual plaintiff
must show both injury and intent to get statutory
penalties for violations of Labor code section 226(a)
[failure to state certain info on wage statement] and
she couldn’t show either one; but that (b) in the
representative PAGA enforcement action based on the
same admitted violation, there does not need to be any
showing of injury or intent to get statutory penalties
against an employer in violation of section 226(a), and
she was therefore allowed to go forward on that claim.

Individual and representative actions are two
different animals, policy-wise, serving different needs.
Individual actions are more compensation-oriented,
whereas claims brought in a representative capacity
under PAGA are more enforcement-oriented. PAGA
takes the load off the government to enforce the Labor
Code by letting individuals’ attorneys bring the
enforcement action on behalf of the public, and letting
them keep civil penalties that would otherwise go to the
government. As such, a representative PAGA
enforcement action does not necessarily need to prove
injury any more than the government would have to if it
were bringing the enforcement action itself. As an
enforcement action, it is sometimes enough that the
violation exists, to trigger penalties.

In 1998 Coastal Pacific hired Terri Raines as a
billing clerk. However, in 2014 Costal Pacific
terminated Ms. Raines. Ms. Raines filed suit against
Costal Pacific alleging age discrimination, disability
discrimination, and related claims. Ms. Raines also
alleged Costal Pacific failed to furnish accurate
itemized wage statements as required by Labor Code
section 226(a). The rules require employers to show
on the wage statements the applicable hourly rates in
effect during the pay period, and the corresponding
hours worked at each hourly rate (Labor Code section
226(a)). Prior to trial, both parties stipulated that
Ms. Raines received wage statements that did not
show the overtime hourly rate. Thus, it was undisputed
there was at least a technical violation of Labor Code
section 226(a).

There are three different potential remedies
available for a violation of section 226(a): (1) actual
damages or statutory penalties; (2) injunctive relief;
and (3) civil penalties.

As to damages, “An employee suffering injury
as a result of a knowing and intentional failure by an
employer to comply with subdivision (a) is entitled to
recover the greater of all actual damages or fifty
dollars ($50) for the initial pay period in which a
violation occurs and one hundred dollars ($100) per
employee for each violation in a subsequent pay
period, not to exceed an aggregate penalty of four
thousand dollars ($4,000), and is entitled to an award
of costs and reasonable attorney’s fees.” (Section
226(e)(1).) Thus, damages requires a showing of injury
and intent.

As to civil penalties, section 226.3 provides: “Any
employer who violates subdivision (a) of Section 226
shall be subject to a civil penalty in the amount of two

Continued on page 4
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hundred fifty dollars ($250) per employee per violation
in an initial citation and one thousand dollars ($1,000)
per employee for each violation in a subsequent citation,
for which the employer fails to provide the employee a
wage deduction statement or fails to keep the records
required in subdivision (a) of Section 226.” Note that
for bare penalties, there is no mention of any need to
prove injury or intent. The dispute in Raines concerned
whether a claim for civil penalties for a violation of
Labor Code section 226(a) also required proof of injury
or a knowing and intentional violation, like an individual
claim does, to satisfy a claim under PAGA.

Under Labor Code section 226(a), an employee
is deemed to have suffered an injury if the employer
fails to provide an accurate and complete information
of the hourly rate and the employee cannot promptly
and “easily determine” from the wage statement alone
the applicable hourly rate. Labor Code section
226(e)(2)(C). Here, the plaintiff suing just for herself
could “easily determine” the hourly overtime rate just
by using a calculator to divide her total pay for OT
hours by the number of OT hours she worked. So as
to her personally, there was no “injury”. The trial court
thus properly granted the employer summary
adjudication on that count.

As to the representative PAGA claim, there was
no need to prove intent or injury anyway, as already
discussed above. The trial court therefore was in error
when it granted the employer summary adjudication as
to the representative PAGAclaim, for “failure” to show
any injury. The case was sent back to the trial court to
let the case go forward just on the representative PAGA
claim, to seek penalties for violations without needing
to prove that the violations caused injuries.

In making this ruling, the Appellate Court has
unfortunately made it difficult for employers to avoid
suffering penalties, even if the employee did not suffer
any injuries. Hopefully this case will be narrowly
construed to allow employers to avoid civil penalties
for minor technical issues.

- Allen Amarkarian
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1. Structuring work so that employees would
not have to work before or after clocking out,

2. Using technology to have time tracking tools
to more accurately record employee's time, and

3. Estimating the time it takes employees to
perform work and to compensate employees for that
time.

Id. at 848.

So, what does this decision mean to employers
in California? Employers, while reviewing their
general polices and timekeeping practices, should
focus mainly on two words in the Supreme Court’s
decision: Minute and Irregular. Generally, it is good
practice to compensate your employees for any
amount of time they contributed to your mission
accomplishment, and with increases in technological
development it will become increasingly more difficult
to claim impracticability to record time. However, as
the law currently stands, if the amounts of time worked
off theclock areso minute and irregular that it would
be impracticable for them to be recorded, you are
likely on solid ground. If you are an employer who
finds yourself questioning whether your off-the-clock
expectations of your employees would be classified
as minute and irregular, or if you find yourself facing
a wage and hour lawsuit, contact the attorneys at
Wesierski & Zurek to assist.

- John (Drew) Schaffer
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