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CRIMINAL OFFENSE FOR “STOLEN PROPERTY”

I
n Lacagnina v. Comprehend Systems, Inc.
et al., the appellate court ruled that an
employer may not avoid tort liability for

fraudulent inducement of an employment contract even
if there is an “at will” provision allowing terminations
without cause. Upon termination, even if justified by
an “at will” provision, an employee may still prevail on
a fraud claim for ordinary compensatory damages if
the employment was fraudulently induced by the
employer’s false representations. However, criminal
penalties do not apply. The appellate court accordingly
held that an employee who recovers lost compensation
against an employer is not entitled to recover double
damages for “theft of labor” under Penal Code
section 496.

Plaintiff David Lacagnina, an individual and
former employee of Defendant Comprehend Systems,
brought several causes of actions after Defendants
terminated his employment.The gist of Plaintiff’s claims
was that he was fraudulently induced to enter into an
employment agreement with Defendants by false
representations made to him by the two founders of
the Defendant company. Defendants wanted to
stimulate the growth of their start-up company.
Defendants saw value in Plaintiff and offered him
generous commission structures, as well as a position
that allowed him to engage in high level decision making
processes. After Plaintiff helped to launch the start-
up, Defendants unilaterally amended the employment
contract and subsequently terminated Plaintiff without

notice. Although Plaintiff signed an amended
employment contract, he claimed that he only signed
because Defendants verbally promised that the
amended contract was not the final contract. Verbally,
Defendants ensured Plaintiff that he was bound by
better employment terms not memorialized in the
amended contract. As the employer-employee
relationship progressed, Plaintiff was not involved in
the decision making process like promised, and failed
to receive the anticipated commission. He was then
abruptly let go without warning.

Ruling on Fraud in Light of “At Will.” The
appellate process centered around the fraud claim.
Defendants contended that the purported



One Corporate Park, Suite 200, Irvine, CA 92606
Telephone (949) 975-1000 Fax (949) 756-0517

100 Corson Street, Suite 300, Pasadena, CA 91103
Telephone (213) 627-2300 Fax (213) 629-2725

WESIERSKI & ZUREK NEWS

JohnAndrew (Drew) Schaffer has been elected the 2019
Secretary/Treasurer for the OCBATort & Trial Section. In this
position, he will move to Chair-Elect in 2020, and Chair in 2021.

Linda Wang: Linda received her Bachelor’s degree in
Business Administration and Political Science from the
University of California, Irvine in 2014. Linda earned her Juris
Doctorate from UC Irvine in 2017, where she participated in
the International UC Irvine Law Journal, as well as volunteering
at the Legal Aid Society of Orange County. In law school,
Linda interned for the U.S. Securities and Exchange
Commission’s Division of Corporation Finance in Washington,
DC. Linda also externed for the Honorable Josephine L. Staton
of the U.S. District Court for the Central District of California.

Linda is licensed to practice before all of the courts of
the State of California as well as the United States District
Court, Central and Southern District of California. Linda is a
member of the Orange County Bar Association, The Young
Lawyer’s Division, and the Orange County Asian American
Bar Association.

“At Will” Continued from page 1

ATTORNEY’S SIGNATURE
UNDER WORDS “APPROVED AS

TO FORM AND CONTENT”
MEANS ONLY THAT THE

DOCUMENT HAS THE
ATTORNEY’S PROFESSIONAL

‘THUMBS-UP’, ACCORDING TO
CALIFORNIA COURT OF APPEAL

T
he Appellate Court’s ruling in Monster Energy
Company v. Bruce L. Schechter emphasizes
rudimentary principles in contract law: should

parties to a settlement agreement intend on binding certain
parties - including their attorneys - to provisions of the
agreement, the parties to be bound must first personally
accept the obligation as binding on themselves. An attorney
approving his client’s contract by signing “approved as to
form and content” does not bind the attorney to the
contract.

The Fourniers filed an action against Monster Energy
Company and were represented by “the Attorneys”. The
Fourniers and Monster agreed to settle the case and entered
into a settlement agreement, including a confidentiality
provision. The recitals referenced both the “Parties”, i.e.,
the Fourniers and Monster, and also their attorneys:
“Plaintiffs and their counsel agree that they will keep
completely confidential all of the terms and contents of
this Settlement Agreement”. There was a signature block
signed by the Fourniers and Monster. Under that were the
words, “approved as to form and content”, and under that
was another signature block signed by the parties’
respective attorneys.

A reporter interviewed one of Fournier’s attorneys
to talk to him about cases his office was handling that
involved energy drinks. Of the five statements provided
by Fournier’s attorney to the reporter, three of them
referred to the Fournier case with Monster and its
resolution.

Monster filed an action against the Attorneys,
asserting causes of action for: (1) breach of contract; (2)
breach of the implied covenant of good faith and fair dealing;
(3) unjust enrichment; and (4) promissory estoppel. The
Attorneys filed a special motion to strike under the Code
of Civil Procedure section 425.16 (SLAPP motion), arguing

Continued on page 4

misrepresentations were not actionable fraud and were
not justifiably relied upon by Plaintiff, who was bound
by the terms of his “at will” employment agreement
with the Defendant company. While the trial court
accepted this argument and granted Defendants’ motion
for judgment notwithstanding the verdict concerning
fraud, the appellate court rejected this argument and
reversed trial court’s decision. The appellate court cited
to a plethora of cases that confirmed the following: An
employer cannot avoid tort liability for fraudulent
inducement of contract just because the contract
contains an “at will” provision that allows the employer
to fire the employee at any time for any reason.

Ruling on Theft of Labor Under Penal Code section
496. The appellate court also ruled that an employee
who recovers a judgment against an employer for lost
compensation has not suffered a “theft of labor” for
which he or she is entitled to recover treble damages

Continued on page 4
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FIND GOLD, OIL OR FOSSILS ON YOUR PROPERTY?
NEW CASE ON WHO HAS THE RIGHTS

O
ften, when you buy a lot, you become
full owner of the “surface” rights -
yours forever to build houses, barns,

grow crops, cut timber, open a restaurant, etc. - but
the original landholder will retain the "mineral” rights,
for instance to oil or gold if any is found on the
property. If you live in an ordinary house in a
subdivision, the subdivision owner or whoever he or
she bought the land from originally may still retain
mineral rights.

In the recent case of Murray v. BEJ Minerals,
homeowners Mary and Lige Murray of Hell Creek,
Montana found incredibly rare and valuable one-of-a-
kind dinosaur fossils on their property. These included
the “Dueling Dinosaurs”, the world's only known
example of two dinosaurs entombed while fighting
and preserved in that titanic clash for all eternity. It
also included the most completely preserved and
detailed Triceratops skull ever found in the estimation
of some experts. The fossils have been valued at $7-
9 million. The issue was whether the Murrays could
claim full rights to them, or whether the prior owners,
who had retained 2/3 of the mineral rights, could claim
2/3 of their value.

The Murrays had ranched land owned by George
Severson, and eventually bought the land from him
and continued ranching. The Murrays were the new
outright owners, except, as often happens, Severson
retained a 2/3 interest in any mineral rights. Again, the
usual purpose of such things is in case a gusher comes
in or gold is found. The original owner then works
something out with the new owner to put in a pump
or mineshaft. In this case, what was found was rare
dinosaur fossils. They homeowners evidently did not
have to do much digging - this wasn't like "mining"
activity for oil or gold, so the issue wasn't surface
versus sub-surface, it was simply whether these fossils
were to be regarded as "mineral". If the fossils are
classified as "mineral", the original landowner would
have a 2/3 interest in them. If it is not regarded as
“mineral,” the Murrays as the ordinary surface owners
would own them in full.

The court noted that under a scientific or
dictionary definition, fossils are mineral. The experts
agreed on that much, though they disagreed that this
narrow definition should control. The Murrays argued
that fossils are not a typical mineral resource, exploited
by mining for its inherent value per pound / barrel /
carat. The homeowners’ expert also said the original
mineral material that makes up live bone had not yet
been fully replaced with mineral from the earth. The
court did not think either of these things were the issue.
It held that fossils are minerals, under an ordinary
scientific or dictionary definition, and saw no reason
to deviate from that. Thus the fossils are “minerals,”
and so do not fall under general surface rights, and
rights to the fossils are to be shared 2/3 to the
Seversons, 1/3 to the Murrays (homeowners).

One approach that was not discussed was an
"information" approach. Fossils are imprints, and as
such they encode information. It is the information,
not the mud or rock mineral they are made of, that
constitutes their special value. One could foresee a
different court analogizing fossils to computer storage
media like flash drives - they imprint files, programs
and other "objects" in the computer's world, and store
it long after the original electrical impulses in the
computer have turned off. It is the configuration
(information imprint) that is the value, not whether it’s
made of vinyl or copper.

The Murray case is the first case in the U.S. to
rule on whether fossils are "minerals" for purposes of
adjudicating between competing landowners. As
human population and commercial development
continue to take over undeveloped land, there will be
fewer and fewer fossils to fight over. The number of,
say, Cretaceous age fossils (as these were) are finite.
As such, these issues will become more frequent as
finds become more rare. As one leading authority says,
"They aren’t making these anymore”.

- Paul J. Lipman
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that Monster could not show a probability of prevailing
on its breach of contract claim because they were not
parties to the settlement agreement. In opposition,
Monster argued that the Attorney’s statements were
commercial speech and therefore unprotected, and the
Attorneys were clearly bound by the settlement agreement.
The trial court denied the motion with respect to the breach
of contract cause of action but granted it with respect to
the other causes of action. The trial court erroneously
reasoned that the settlement agreement contemplates
counsel as being subject to the agreement. The Appellate
Court disagreed.

No matter how plainly the contract provided the
Attorneys were bound, they could not actually be bound
unless they manifested their consent. The Court pointed
to a handful of exceptions, such as an agent entering into
a contract that is binding on the principal. Though an
attorney is in some respects the agent of the client, the
Court noted that this relationship does not work in the
reverse. The client cannot bind the attorney.

Looking to the settlement agreement, the “Parties”
were defined as the parties to the Fournier case. The
Attorneys were not ‘parties’ or ‘insurers’ and were not
identified in the Fournier’s signature line. Accordingly,
the Court found that the provisions in the settlement
agreement stating that the Fourniers’ attorneys agree to
keep the settlement agreement confidential, if valid at all,
means that the Fourniers agree to direct their attorneys
to keep the settlement agreement confidential. If their
attorneys fail, as one might have when speaking to the
reporter, Monster’s only claim for breach of the settlement
agreement would be against the Fourniers.

The Court stressed the fact that the Attorneys
signed under a separate signature block under the words,
“approved as to form and content”, only. Additionally,
the signature block identified them as “Attorneys for [the
Fournier] Plaintiffs”. The only reasonable construction
of this wording is that they were signing solely in the
capacity of attorneys who had reviewed the settlement
agreement and had given their clients their professional
approval to sign it. In other words, counsel approved
the agreement as to form and content and asserted that
he or she is the attorney for his or her particular party,
and that the document is the proper form and embodies
the deal that was made between the parties.

Of course, it would be contrary to public policy
favoring settlement to hold that there is no way to require
the attorneys for the parties to keep a settlement
agreement confidential. The Court points to the attorney;
it is his or her responsibility to draft accordingly. “It
seems easy enough”, the Court remarked, to draft a
settlement agreement that explicitly makes the attorneys
parties (even if only to the confidentiality portion) and
explicitly requiring them to sign as such.

- Gina Huber

Continued from page 2

and attorneys’ fees under Penal Code Section 496
(c). In an employer-employee context, labor that is
taken by fraudulent representation is not a “stolen
property” that warrants a criminal punishment under
Penal Code section 496. Therefore, such employee
whose labor is fraudulently induced can recover
ordinary compensatory damages, but cannot recover
treble damages under the Penal Code.

The above holdings are clear and undebated,
meaning there is no gray area to circumvent the case
law yet. The two clear takeaways are: (1)An employer
should not mispresent facts or over promise
unattainable employment terms with the expectation
that an “at will” provision allows termination if those
terms cannot be carried out as promised;
(2) Fraudulently induced labor is not subject to criminal
penalty under Penal Code section 496.

- Linda Wang

“At Will” Continued from page 2


